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Different branches of Belgian law include an originality requirement, although the 
ways in which this requirement is operationalized may dffer significantly. 
Moreover, the introduction of electronic information processes into law – such as 
the electronic signature – has resulted in the presumption that electronic 
representations of information can be considered as equal to their paper 
counterparts when certain requirements are met. However, as will become clear 
in this paper, such presumptions may conflict with the notion of originality. In this 
paper, the focus will be put on the originality requirement found in Belgian civil 
law, more particularly in the rules on evidence. First, a study of the notion of 
originality will be conducted. Second, the classic originality requirement in the 
Belgian Civil Code will be discussed. This will include a historic analysis into the 
roots of this notion and its place in Napoleonic civil law. Third, focus will be put on 
how digitalization processes influence law. Fourth, an in-depth analysis is 
conducted on the process of digitalization in Belgian civil law. The final conclusions 
to be drawn from this research aim to provide insight in how this particular 
originality requirement is to be understood under the influence of digitalization.  
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1 Introduction 
At the present moment, there are different branches in Belgian law that include a specific 
originality requirement. These different incarnations of the originality requirement, however, 
have very little in common. It is therefore unclear whether there is a common root between 
these different notions of originality. Moreover, the last decade has seen the introduction of 
several initiatives aimed at including electronic information processes into law. Examples 
include the electronic signature in material and procedural law and the possibility to substitute 
paper invoices by electronic invoices. In most cases, these electronic information processes 
are a technological translation of traditional paper concepts. This means that there is a clear 
reliance on the presumption that electronic representations of information can be considered 
as equal to their paper counterparts when certain requirements are met. However, as will 
become clear in this paper, such presumptions may not be easy to reconcile with the notion 
of originality. For instance, as electronic information should be considered as a manifestation 
or as the result of the interaction between the stored digital object and the technology used 
at the time of consultation, the originality requirement may become difficult to apply. An 
example here is the digitalization and preservation of original documents under administrative 
law. Important elements of this matter currently remain unaddressed and could result in legal 
uncertainty regarding the fulfillment of the originality requirement in different branches of 
law. Therefore, there is a clear need for more inclusive research on how to correctly interpret 
the originality requirement in terms of ongoing digitalization processes.  
 
The objective of this paper is to analyze the originality requirement as currently found in 
Belgian Civil Law. First, a more high-level study of the concept of originality will be conducted. 
Second, the classic originality requirement in the Belgian Civil Code will be discussed. This will 
include a more historic analysis into the roots of this notion and its place in Napoleonic civil 
law. Third, the attention will be shifted toward the concept of digitalization, and how the 
processes introduced as a result of digitalization influence law. Fourth, an in-depth analysis is 
conducted on the process of digitalization in Belgian civil law. More in particular, the focus will 
be put on the notion of electronic signatures, which have been introduced to allow for 
evidence to be provided by electronic means. The final conclusions to be drawn from this 
research aim to provide insight in how this particular originality requirement is to be 
understood under the influence of digitalization.  
 
From a methodological viewpoint, this paper focuses on legal theoretical analyses, with an 
element of historical research, as well as the critical assessment of the findings of such 
research. As the main focal point is to analyze a specific topic of legal theory on a conceptual 
level, a high-level literature study on the concept of originality will be conducted. From this 
study, an initial understanding will be derived of how this concept is operationalized. In the 
next phase, the incarnation of the notion of originality in Belgian civil law will be analyzed. This 
branch of law was chosen as it contains some of the most important provisions concerning 
the need for original documents as currently found in Belgian law. The rules on evidence – 
ranging from article 1315 Belgian Civil Code to article 1369 Belgian Civil Code – form the 
clearest domain where the notion of originality in law could conflict with digitalization 
processes. Also here, the main method to be used is that of legal theoretical analysis. When 
trying to establish the origins of the notion of originality analyzed here, research will be 
conducted using legal-historical sources. The second part of the research will focus on the 
introduction of digitalization processes into Belgian civil law. Also here, an initial high-level 
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study will be conducted to gain a better understanding of what the notion of digitalization 
entails. In the next phase, legal theoretical research will be conducted in analyzing how 
digitalization processes are currently implemented in Belgian civil law. Concluding, a critical 
assessment will be provided on how the introduction of digitalization processes affects the 
notion on originality in that branch of law. 
2 The notion of originality 
The notion of originality can be defined as having the quality or state of being fresh and novel, 
something or someone that displays independent creative thought or action.1 Original, in turn, 
can be considered as the first form or source of something, that from which other work is 
derived or copied.2 The notion of originality rose to particular importance during the period 
of Romanticism in the 18th century.3 It is in that period that this concept became linked to the 
notion of authorship, which in turn would form the basis of modern copyright law.4  
 
Modern copyright law – from its origins in the 1710 Statute of Anne5, over further 
developments in US constitutional law6 and at the international level7 – has sought to draw a 
balance between the “rights of authors and publishers on one hand and the rights of users and 
consumers on the other”.8 In order to benefit from the protection offered by copyright law, 
one of the defining criteria is that a work must be deemed original.9 In US copyright law, the 
long-held belief was that the originality requirement meant that original work must be “the 
                                                        
1 "originality, n." (2015) OED Online, Oxford University Press; “originality” (2015) Merriam-Webster.com, 
Merriam-Webster; “originality” (2015) Collins English Dictionary, HarperCollins Publishers; “originality” (2015) 
Cambridge Advanced Learners Dictionary & Thesaurus, Cambridge University Press. 
2 "original, adj. and n." (2015) OED Online, Oxford University Press; “original” (2015) Merriam-Webster.com, 
Merriam-Webster; “original” (2015) Collins English Dictionary, HarperCollins Publishers; “original” (2015) 
Cambridge Advanced Learners Dictionary & Thesaurus, Cambridge University Press. 
3 Rose, M. (1988) “The Author as Proprietor: Donaldson v. Becket and the Genealogy of Modern Authorship”, 
Representations, 56. 
4 Rosenthal Kwall, R. (2007) “Originality in context”, Houston Law Review, 871-872; Jaszi, P. (1994) “On the Author 
Effect: Contemporary Copyright and Collective Creativity”, in: Woodmansee, M., Jaszi, P., The construction of 
authorship: textual appropriation in law and literature, Durham: Duke University Press, 29-32; Jaszi, P. (1991) 
“Toward a Theory of Copyright: The Metamorphoses of “Authorship”, Duke Law Journal, 455-502. Note that 
these authors are fairly critical of the Romanticist idea of authorship. Rosenthal Kwall, for instance, puts forward 
a more Postmodernist view that all authors inevitably borrow from their cultural fabric in producing their work, 
yet also criticizes this view in not taking into account the author’s unique efforts and contributions. An in-depth 
discussion of the precarious relationship between authorship and originality is, however, beyond the scope of 
this paper. It is also in the sense of originality’s connotation in copyright law that Black’s Law Dictionary defines 
this notion as “the quality or state of being the product of independent creation and having a minimum degree 
of creativity”. “originality” (2009) Black’s Law Dictionary (9th ed.), Thomson Reuters. 
5 An Act for the Encouragement of Learning, by Vesting the Copies of Printed Books in the Authors or Purchasers 
of such Copies, during the Times therein mentioned of 5 April 1710, c.19. 
6 Via the so-called Copyright Clause: Article I, Section 8, Clause 8 of the United States Constitution. 
7 For instance, the Convention for the Protection of Literary and Artistic Works, signed at Berne on 9 September 
1886. 
8 Abrams, H.B. (1992) “Originality and creativity in copyright law”, Law and Contemporary Problems, vol. 55, 3. 
9 Ibid., 4; Judge, E.F., Gervais, D. (2009) “Of silos and constellations: comparing notions of originality in copyright 
law”, Cardozo Arts and Entertainment, vol. 27, 376; Hariani, K., Hariani, A. (2011) “Analyzing "Originality" in 
Copyright Law: Transcending Jurisdictional Disparity”, IDEA The Intellectual Property Law Review, vol. 51, 1-2. 
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fruits of intellectual labor”.10 The focus was then put on the contribution of the author, which 
must be the “personal reaction of an individual upon nature”.11 Important to note is that this 
standard does not require a particular degree of novelty or ingenuity.12 This became 
particularly apparent when considering the originality of compilations, where US courts found 
that compilations can be copyrighted if there has been sufficient effort to establish 
originality.13 This “sweat of the brow” doctrine was later rejected in the landmark Feist case, 
in which the Supreme Court established the need for a minimum degree of creativity.14 In 
Continental European copyright law, the originality test was developed as that a work must 
express the author’s personality.15 For compilations or databases – where such personality is 
hard to find – the standard was put at the author’s creative choices.16 This approach, 
developed by the French courts, has spread through several EU Member States.17 It has also 
found its way into EU law.18 Apart from copyright law, originality has also always been one of 
the core requirements of patent law.19 The originality requirement in patent law, however, 
could be regarded as stricter than that of copyright law.20 
                                                        
10 United States v. Steffens, United States v. Witteman, and United States v. Johnson, 100 US 82 (1879), at 94; 
Abrams, H.B. (1992) “Originality and creativity in copyright law”, Law and Contemporary Problems, vol. 55, 6. 
11 Bleistein v. Donaldson Lithographing Co., 188 US 239 (1903), at 250. 
12 Rosenthal Kwall, R. (2007) “Originality in context”, Houston Law Review, 876; Hariani, K., Hariani, A. (2011) 
“Analyzing "Originality" in Copyright Law: Transcending Jurisdictional Disparity”, IDEA The Intellectual Property 
Law Review, vol. 51, 8; Abrams, H.B. (1992) “Originality and creativity in copyright law”, Law and Contemporary 
Problems, vol. 55, 7. 
13 Abrams, H.B. (1992) “Originality and creativity in copyright law”, Law and Contemporary Problems, vol. 55, 8. 
14 Feist Publications v. Rural Telephone Service, 499 US 340 (1991), at 345; Rosenthal Kwall, R. (2007) “Originality 
in context”, Houston Law Review, 876-877. 
15 Hariani, K., Hariani, A. (2011) “Analyzing "Originality" in Copyright Law: Transcending Jurisdictional Disparity”, 
IDEA The Intellectual Property Law Review, vol. 51, 12; Judge, E.F., Gervais, D. (2009) “Of silos and constellations: 
comparing notions of originality in copyright law”, Cardozo Arts and Entertainment, vol. 27, 378.  
16 Judge, E.F., Gervais, D. (2009) “Of silos and constellations: comparing notions of originality in copyright law”, 
Cardozo Arts and Entertainment, vol. 27, 379. Thus rejecting a strictly mechanical approach as under the “sweat 
of the brow” doctrine. 
17 Though not all demonstrate an equally advanced level of protection. Judge, E.F., Gervais, D. (2009) “Of silos 
and constellations: comparing notions of originality in copyright law”, Cardozo Arts and Entertainment, vol. 27, 
381. 
18 See, for instance case law at the EU: European Court of Justice, Eva-Maria Painer v Standard VerlagsGmbH and 
Others, C-145/10, at 88-89; European Court of Justice, Infopaq International A/S v Danske Dagblades Forening, 
C‑5/08, at 45. See also legislative acts: Article 2(2) Council Directive 87/54/EEC of 16 December 1986 on the legal 
protection of topographies of semiconductor products, OJ L 24 of 27 January 1987, 36-40; Article 3(1) Directive 
96/9/EC of the European Parliament and of the Council of 11 March 1996 on the legal protection of databases, 
OJ L 77 of 27 March 1996, 20-28; Article 1(3) Council Directive 91/250/EEC of 14 May 1991 on the legal protection 
of computer programs, OJ L 122 of 17 May 1991, 42-46. With the latter directive, the EU rejected the stricter 
approach maintained by German courts that required a higher level of creativity: Bundesgerichtshof, Urt. v. 
09.05.1985, Az. I ZR 52/83; Dumortier, J., Graux, H., Debusseré, F. (2013) ICT-Recht, Leuven: Acco, 221. However, 
this case law and EU law does not necessarily truly create a single originality standard in EU intellectual property 
rights law. Framing its position in international law could lead to the establishment of the author’s creative 
choices as a standard, to be applied according to the technicality of the work: Judge, E.F., Gervais, D. (2009) “Of 
silos and constellations: comparing notions of originality in copyright law”, Cardozo Arts and Entertainment, vol. 
27, 387-388. 
19 Liivak, O. (2005) "The Forgotten Originality Requirement: A Constitutional Hurdle for Gene Patents", Journal of 
the Patent and Trademark Office Society, vol. 87, 265. 
20 In patent law, for instance, the natural products doctrine prohibits the patenting of what is found in nature, as 
it is not invented by the person applying for the patent. In copyright law, however, it is accepted that an author 
bases its work on observations of nature. Liivak, O. (2005) "The Forgotten Originality Requirement: A 
Constitutional Hurdle for Gene Patents", Journal of the Patent and Trademark Office Society, vol. 87, 268-269. 
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While the notion of originality is mainly linked to the development of intellectual property 
law, there are also several other branches of law in which an originality requirement can be 
found. European Napoleonic civil law, for instance, reserves a specific place for original 
instruments in its rules on evidence. As will be explored further on in this paper, copies are 
generally accorded a lower probative value than originals.21 This iteration of the originality 
requirement also found its way into other branches of law. Administrative law, and within this 
field especially archival law, has clear requirements on the keeping of original records.22 
Similar provisions are found in fiscal law, where original invoices must be kept for a certain 
period of time.23 Although the focus of this paper is limited to continental European law, 
similar originality requirements can also be found in the rules on evidence in common law. In 
the US, for instance, the best-evidence rule requires that the original writing must be 
produced to prove the contents of that writing.24 The original of a writing or recording can 
then be defined as “the writing or recording itself or any counterpart intended to have the 
same effect by the person who executed or issued it”.25  
 
The question is then, do all of these originality requirements found in different branches of 
law stem from the same origin, or are they fundamentally different? From the high-level view 
maintained here, it could be posited that the originality requirements in civil law, 
administrative law and fiscal law at least serve the same overall purpose. This would be to 
discourage the use of copies or other non-original documents, especially in a probative 
context, as copies are historically considered to not provide a fully trustworthy record of the 
original document. From the same high-level view, it could also be posited that intellectual 
property law has a similar purpose in providing protection to the originator – be it the author 
under copyright law or the inventor under patent law – of original content. However, there 
are fundamental differences in the way in which these originality requirements are 
operationalized. As will be discussed further on in this paper, the originality requirement in 
European civil law relies on the strict fulfillment of formal requirements. This does not include 
any ‘intellectual labor’, ‘personal reaction’ or even any creativity whatsoever. By contrast, 
copyright law relies on precisely those elements, while not caring much about the formalities 
– any form in which the original idea has been expressed will do.26 While it can therefore be 
concluded that the originality requirements in European civil law and in copyright law do have 
a core purpose in common – namely the protection of originals against copies – there is a 
substantial difference in how these branches of law operationalize that requirement. 
                                                        
21 For instance, following article 1334 Belgian Civil Code. 
22 In Belgium, public governments are obliged to submit their archival records to the State Archives. Article 1 of 
the Belgian Archival Act of 24 June 1955, Belgian State Gazette 12 August 1955. While the notion of ‘archival 
records’ is not defined in law, it is generally accepted to include original documents.  The exception to this rule 
is when the law specifically allows the substitution of original documents. Den Teuling, A.J.M. (2003) 
Archiefterminologie voor Nederland en Vlaanderen, 's-Gravenhage: Stichting Archiefpublicaties, nr. 8; Boudrez, 
F., Dekeyser, H. (2004) Handboek Digitaal archiefbeheer in de praktijk, Antwerpen: Stadsarchief, 22. 
23 Article 60 of the Belgian VAT Code must be interpreted as referring to original invoices: Federal Public Service 
Finance (2007) “I. Verplichting tot bewaring”, FisconetPlus, nr. 557/2-558.  
24 “best-evidence rule” (2009) Black’s Law Dictionary (9th ed.), Thomson Reuters. See also Fed. R. Evid. 1002. 
25 Fed. R. Evid. 1001(d). Also here, the production of documents that are not original is the exception to the rule: 
Fed. R. Evid. 1004. 
26 Note that there can also be formalities in copyright law. Until the US joined the Berne Convention in 1989, it 
did require a copyright notice – such as the ©-symbol – to be used in order to gain copyright protection.  
[8/71] 
 
3 Originality in the Belgian Civil Code 
In this section the current Belgian legal framework regarding the probative value of 
information will be analyzed, with a particular focus on the traditional laws of evidence 
directed at paper-based procedures. From this analysis, the precise place of the originality 
requirement in this branch of law will become clear. To limit and demarcate the scope of this 
analysis, the focus will be put solely on the rules applicable to evidence in matters of civil law.27 
As a result, specific probative rules applicable in other domains – such as criminal law or 
commercial law – will principally not be included in the present analysis. However, there are 
cases in which the probative rules in civil law are to be read in conjunction with rules of other 
domains. For instance, in certain matters the rules on evidence in civil law are complemented 
by rules emanating from judicial law.28 Conversely, other domains may refer to the rules of 
evidence in civil law, for instance when a merchant has to prove against a non-merchant.29 As 
a result, it is important to clearly assess the nature of the matter that needs to be proven, as 
well as the capacity of the parties involved.30 
 
Belgian civil law is enshrined in the Belgian Civil Code, which – as already noted – is in essence 
still the same code that was introduced under Napoleon Bonaparte when Belgium was part of 
the First French Republic in 1804.31 While the Napoleonic Code32 has been heavily amended 
over the years, certain sections – such as that concerning the rules on evidence – have barely 
been changed, if at all, throughout the years33. As a result, it is clear that the principles 
                                                        
27 More in particular, the provisions analyzed here are applicable to matters regarding property and agreements. 
Matters concerning familial situations – such as marriage – fall under the scope of different rules. See also: 
Mougenot, D. (2002) Droit des obligations: la preuve, Brussel: Larcier, 63. While for brevity this section will 
extensively refer to civil law, it should be clear that this only pertains to matters regarding property and 
agreements within civil law.  
28 Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.1-2a. See also articles 870 – 1016bis Belgian 
Judicial Code, which regulate the procedural conduct such as the presentation of evidence, the collaboration 
between parties in the procedure and the role of the judge. 
29 While a non-merchant may rely on the more liberal rules on evidence in commercial transactions when proving 
against a merchant, the merchant will be bound by the rules on evidence in civil matters against non-merchants. 
Cass. 18 January 1990, jure.juridat.just.fgov.be; Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht 
in burgerlijke zaken”, In: Roodhooft, R. (ed.), Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.1-
3. 
30 For instance, as commercial law applies to acts of commerce, two non-merchants may rely on the rules of 
evidence under commercial law when they need to prove an act of commerce between them. Or a merchant 
could be bound by the rules of evidence under civil law if the act that requires proof did not constitute an act of 
commerce. Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, In: 
Roodhooft, R. (ed.), Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.1-3-4. 
31 The Code entered into force on 21 March 1804, just before the French Empire was proclaimed with the 
crowning of Napoleon I on 18 May 1804. 
32 Official title: Code civil des français. X (1804) Code civil des français. Édition originale et seule officielle. Paris: 
Imp. de la République.  
33 More precisely: there are only six notable alterations to the articles referring to the rules on evidence:  
 A 2003 amendment to article 1317. 
 A 2009 addition to article 1317. 
 A 1967 amendment to article 1319. 
 A 2000 addition to article 1322. 
 Several amendments of the monetary sum included in articles 1341-1345, most recently in 2000. 
 The 1967 abolishment of article 1351.  
These alterations will be further explored later on.  
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regarding evidence in civil law were not originally drafted with the intent to accommodate for 
electronic information.  
3.1 Evidence 
Evidence can be regarded as the substantiation of a legal claim.34 The rules on evidence are 
then the legal principles that govern the process of providing evidence. Important to know 
here is that the reality of matters as it happened in actuality may not be the same as the reality 
established by proof.35 As a result, evidence serves to present a sufficiently convincing case 
that does not necessarily represent the actual truth, but rather a ‘legal truth’.36 It is therefore 
up to the judge presiding over the case to assess whether there are still any profound reasons 
to doubt the credibility of the evidence presented to him and to base his decisions on a 
likelihood bordering to certainty.37 
 
One of the most important matters in evidence is to establish who needs to provide proof of 
what. In general, the party making a claim will have to put forward the evidence required to 
substantiate that claim, known as the principle of actori incumbit probatio.38 Alternatively, the 
party who wishes to make an objection or to invoke an exception will have to provide proof 
to substantiate that position, also known as reus excipiendo fit actor.39  
 
A second important notion is to know what needs to be proven. In principle, this concerns all 
facts relevant for the judge to make his decision with sufficient certainty.40 Here, four types of 
facts can be distinguished.41  
                                                        
34 De Page, H. (1967) Traité élémentaire de droit civil Belge, Tome Troisième (Les Obligations), Brussel: Bruylant, 
693; Wagner, K. (2009) “Actualia burgerlijk bewijsrecht”, P&B, 157; Mourlon Beernaert, F. (2006) “Partie VI. Le 
droit de la preuve - Introduction”, In : X, Obligations. Traité théorique et pratique, Brussel: Kluwer, VI.1.1 – 2 ; 
Mougenot, D. (2002) Droit des obligations: la preuve, Brussel: Larcier, 63. 
35 Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.1-4. 
36 Wagner, K. (2009) “Actualia burgerlijk bewijsrecht”, P&B, 153-154; Mougenot, D. (2002) Droit des obligations: 
la preuve, Brussel: Larcier, 80-81. 
37 Cornelis, L. (2000) Algemene theorie van de verbintenis, Antwerpen: Intersentia, 204; Minjauw, H., 
Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), Bestendig 
Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.1-4; Wagner, K. (2009) “Actualia burgerlijk bewijsrecht”, 
P&B, 153-154. Similarly, when a certain matter cannot be sufficiently proven, it does not mean that this matter 
did not effectively happen or exist, it only means that that matter cannot be taken into consideration by the 
court. Cornelis, L. (2000) Algemene theorie van de verbintenis, Antwerpen: Intersentia, 204; De Page, H. (1967) 
Traité élémentaire de droit civil Belge, Tome Troisième (Les Obligations), Brussel: Bruylant, 695. 
38 In Belgian civil evidence law, this principle can be found in article 1315, first paragraph Belgian Civil Code. This 
principle is also found in article 870 Belgian Judicial Code. See also: Minjauw, H., Vandendriessche, J. (2008) “Titel 
VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), Bestendig Handboek Verbintenissenrecht, 
Mechelen: Kluwer, VI.2-2; Wagner, K. (2009) “Actualia burgerlijk bewijsrecht”, P&B, 157; Mougenot, D. (2002) 
Droit des obligations: la preuve, Brussel: Larcier, 92. 
39 This is found in the second paragraph of article 1315 Belgian Civil Code.  
40 Cornelis, L. (2000) Algemene theorie van de verbintenis, Antwerpen: Intersentia, 207. 
41 Mourlon Beernaert, F. (2006) “Partie VI. Le droit de la preuve – Objet de la preuve”, In : X, Obligations. Traité 
théorique et pratique, Brussel: Kluwer, VI.1.2 – 2 ; Mougenot, D. (2002) Droit des obligations: la preuve, Brussel: 
Larcier, 84-85. 
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General facts are facts of no legal relevance, but that may relate to the case in a certain way. 
For instance, in the case of a traffic accident, the weather at the time of the accident may be 
taken into account in the decision.42 
Legal facts are facts that do have legal relevance, without requiring the intent of parties to 
give rise to legal consequences. This may include a party’s age in case of dealing with minors, 
the passing of a term limit, or even the commitment of criminal or tortuous acts.43 
Legal acts are those acts performed by parties with the clear intent to establish legal 
consequences, such as the signing of a contract or the redaction of a will.44 
Legal rules are considered to be known by the court and therefore do not need to be proven, 
according to the principle of ius novit curia.45 
Furthermore, parties will only need to provide evidence for disputed facts.46 If one party puts 
forward a fact and the other party does not dispute it, the judge presiding over the case may 
accept it as an assumption.47 However, that second party may still decide to dispute the fact 
later on, thus putting the onus of proof on the party putting forward the now disputed fact.48 
3.2 Admissibility 
As already hinted at, there is no single universally accepted set of rules regarding evidence. 
Despite the rising importance of intergovernmental and supranational organs such as the 
European Union, evidentiary matters remain mostly a matter of national law.49 One of the 
main distinctions made between different sets of rules is the distinction between open and 
regulated systems of evidence.50 In an open evidentiary system, all lawfully obtained evidence 
can be presented to the court for its discretionary consideration.51 Examples of such open 
                                                        
42 Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.1-5. 
43 Id.  
44 Important to note here is that these first three types of facts are in fact related to each other. For instance, 
each legal fact is a specific type of regular fact and each legal act is a specific type of legal fact.  
45 Cornelis, L. (2000) Algemene theorie van de verbintenis, Antwerpen: Intersentia, 207-208; Dumortier, J. (2010) 
ICT-Recht, Leuven: Acco, 128; Wagner, K. (2009) “Actualia burgerlijk bewijsrecht”, P&B, 162; Mourlon Beernaert, 
F. (2006) “Partie VI. Le droit de la preuve – Objet de la preuve”, In : X, Obligations. Traité théorique et pratique, 
Brussel: Kluwer, VI.1.2 – 5. 
46 Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.1-6; Mourlon Beernaert, F. (2006) “Partie VI. Le 
droit de la preuve – Objet de la preuve”, In : X, Obligations. Traité théorique et pratique, Brussel: Kluwer, VI.1.2 
– 2-3; Mougenot, D. (2002) Droit des obligations: la preuve, Brussel: Larcier, 85. 
47 Cass. 25 October 1979, jure.juridat.just.fgov.be.  
48 Cass. 25 October 1979, jure.juridat.just.fgov.be; Cass. 1 March 1973, jure.juridat.just.fgov.be. A more difficult 
situation presents itself when a negative fact is disputed. While the judge cannot relieve a party of the duty to 
prove a negative fact, it is common to attempt to prove a positive fact that rules out the disputed negative fact. 
Cass. 16 December 2004, jure.juridat.just.fgov.be. It can also be argued that the judge can decide more easily on 
shifting the burden of proof when a negative fact needs to be proven, Cornelis, L. (2000) Algemene theorie van 
de verbintenis, Antwerpen: Intersentia, 213; Wagner, K. (2009) “Actualia burgerlijk bewijsrecht”, P&B, 160; 
Mourlon Beernaert, F. (2006) “Partie VI. Le droit de la preuve – Objet de la preuve”, In : X, Obligations. Traité 
théorique et pratique, Brussel: Kluwer, VI.1.2 – 3-4. 
49 And even within national law, divergences can be found. Criminal law, for instance, is generally known to have 
a different set of rules relating to evidence than civil law. Also in commercial matters, fiscal matters or social 
matters, different rules may apply.  
50 Dumortier, J. (2010) ICT-Recht, Leuven: Acco, 127-128; Cornelis, L. (2000) Algemene theorie van de verbintenis, 
Antwerpen: Intersentia, 216 ; Mougenot, D. (2002) Droit des obligations: la preuve, Brussel: Larcier, 65. 
51 Van Gerven, W., Covemaker, S. (2006) Verbintenissenrecht, Leuven: Acco, 653; Mourlon Beernaert, F. (2006) 
“Partie VI. Le droit de la preuve - Introduction”, In : X, Obligations. Traité théorique et pratique, Brussel: Kluwer, 
VI.1.1 – 3. 
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evidentiary system are criminal law and commercial law. Under a regulated system, there is a 
clear set of rules that determines precisely which types of evidence – and under which 
requirements and restrictions – are allowed to be presented to the court, as well as rules 
governing the competence of the judge to decide upon the probative value of such evidence.52 
The rules on evidence in Belgian civil law are a clear example of a regulated system of 
evidence, as will become clear later on.53 The difference between an open and a regulated 
system of evidence is, however, not absolute. Also in open systems, there will always be at 
least some rules on admissibility.54 Likewise, regulated systems of evidence may also display 
certain elements that are rather open.55 
 
The reason why the Belgian rules on evidence in civil law are generally considered as a 
regulated system of evidence is that there are clear and well-defined rules on which types of 
evidence are allowed in which case, how the burden of proof is distributed, and even on the 
value of each type of evidence as well as the hierarchy between them.56 The Belgian Civil Code 
provides a list of types of evidence that are allowed.57 As far as the hierarchy of these types of 
evidence is concerned, there is a clear correlation between the place in the evidentiary 
hierarchy of a particular type of evidence and the margin of appreciation left to the judge. 
More clearly regulated evidence will leave less appreciation to the judge and will thus be 
ranked higher up the hierarchy. In general, the following hierarchy is followed58:  
Irrefutable evidence: such as the decisive oath and the judicial confession. 
Evidence with a statutorily defined probative value: such as public and private instruments, 
statutory presumptions and extra-judicial confessions. If the court finds that the defined 
requirements for these types of evidence are met, it must accord the defined probative value 
to such evidence. The opposing party can still deliver evidence against these types of evidence, 
thus rendering them refutable. 
Free evidence: such as the writings other than instruments, witnesses and factual 
presumptions. Here, the judge can accord the probative value he sees fit.  
It should, however, be noted that most principles of Belgian civil evidence law are not 
considered to be of public order, meaning that parties can choose to deviate from these 
principles and establish their own set of probative rules.59 
 
                                                        
52 Dumortier, J. (2010) ICT-Recht, Leuven: Acco, 127-128. 
53 It should, however, be noted that there are exceptions in which evidence in civil matters can be rather open. 
A number of such exceptions will be discussed further on.  
54 Van Gerven, W., Covemaker, S. (2006) Verbintenissenrecht, Leuven: Acco, 653 and 657. 
55 In the case of Belgian civil law, the presumptions can be considered as an open type of evidence, as will become 
clear later on.  
56 De Page, H. (1967) Traité élémentaire de droit civil Belge, Tome Troisième (Les Obligations), Brussel: Bruylant, 
695-698 ; Lamensch, M. (2006) “La règle de la primauté de la preuve écrite: une application delicate”, T.B.B.R., 
49; Mougenot, D. (2002) Droit des obligations: la preuve, Brussel: Larcier, 66. 
57 Article 1316 Belgian Civil Code. Note that judicial law adds a number of types of evidence that can be used:  
 Expert analysis (article 962 et seq. Belgian Judicial Code) 
 Party interrogation (article 982 et seq. Belgian Judicial Code) 
 Bailiff’s findings (article 516 Belgian Judicial Code) 
 Investigation on location (article 1007 Belgian Judicial Code) 
58 Dumortier, J. (2010) ICT-Recht, Leuven: Acco, 128. 
59 Mourlon Beernaert, F. (2006) “Partie VI. Le droit de la preuve - Introduction”, In : X, Obligations. Traité 
théorique et pratique, Brussel: Kluwer, VI.1.1 – 6-7; Mougenot, D. (2002) Droit des obligations: la preuve, Brussel: 
Larcier, 68-69. 
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While the principally exhaustive list of admissible types of evidence and the hierarchy 
between them already indicates a preference for evidence in writing this is further 
exacerbated by the principles put forward by article 1341 Belgian Civil Code. This article holds 
that: “A notary or private instrument must be drafted for all matters exceeding the sum or 
value of EUR 375, even regarding voluntary bailment; proof by witnesses is not allowed against 
and above the content of the instruments, nor regarding what is alleged before, during or after 
the drafting of such instruments, even when it concerns a sum or value of less than EUR 375. 
This does not detract from what is stipulated in the laws regarding commerce.”60 What is 
stipulated here has two important implications. First, when the matter that requires proof 
exceeds EUR 37561, only evidence in writing provided by a notary or private instrument is 
allowed. This means that other types of evidence such as witnesses and presumptions are not 
allowed here.62 63 Second, when an instrument is present, evidence contrary to or above what 
is alleged in that instrument can only be provided by another instrument, regardless of the 
value of the matter. The consequence of this is a clear preference for evidence in writing 
provided by notary or private instrument.64 Other types of evidence – such as witnesses and 
presumptions – are considered as fallback when no evidence in writing can be produced.65 It 
also provides an illustration of how legal and factual reality may differ: if an agreement 
exceeds the value of EUR 375, but is not backed by a written instrument, it will be difficult to 
provide proof of that agreement. While the agreement exists and is valid, it cannot be 
considered as such in establishing the legal truth.66 The historical reason for this preference 
                                                        
60 Translation provided by author, no official translation available.  
61 Note that this is one of the few matters that has been changed since the original Code Napoleon of 1804. The 
original code concerned 150 French francs. Before the introduction of the euro, this had been raised up to 15.000 
Belgian francs, which was converted into the current amount of EUR 375. Mougenot, D. (2002) Droit des 
obligations: la preuve, Brussel: Larcier, 112. Some countries have raised this threshold higher, perhaps in 
response to changes in purchasing power due to inflation. Luxembourg, for instance, has raised the bar to EUR 
2.500. Article 79 Règlement grand-ducal of 1 August 2008 concernement le basculement en euro le 1er janvier 
2002, Mémorial A n° 117 of 18 September 2001. France has raised the bar to EUR 1.500. Article 1 Décret n°80-
533 of 15 July 1980 pris pour l'application de l'article 1341 du code civil, modifié par article 56 Décret n°2004-
836 of 20 August 2004, JORF 22 August 2004. The obvious result of this is that Luxembourg and France have a 
much broader scope of agreements where written evidence is not proscribed.   
62 Even though presumptions are not explicitly mentioned, there is a consensus in legal literature that 
presumptions are also covered by the exclusion of article 1341 Belgian Civil Code. Van Gerven, W., Covemaker, 
S. (2006) Verbintenissenrecht, Leuven: Acco, 682 and 685; Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het 
bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), Bestendig Handboek Verbintenissenrecht, Mechelen: 
Kluwer, VI.3-5. The reason for this is article 1353 Belgian Civil Code, which holds that non-legal presumptions can 
only be allowed in cases where evidence by witnesses is allowed. As a result, it can reasonably be argued that 
presumptions are not allowed when evidence by witnesses is not allowed.  
63 Note, however, that in principle confessions and oaths are still allowed. However, as these types of evidence 
require the cooperation of the adverse party, they cannot be procured solely by the claimant himself. Mourlon 
Beernaert, F., Gaudy, A. (2006) “Partie VI. Le droit de la preuve – La prééminence de la preuve écrite”, In : X, 
Obligations. Traité théorique et pratique, Brussel: Kluwer, VI.4.1 – 4. 
64 Like most principles discussed here, this article is not considered to be mandatory or of public order. In other 
words, parties can agree to deviate from it. Cass. 21 December 1999, jure.juridat.just.fgov.be. 
65 Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-5. 
66 Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-6; Mourlon Beernaert, F., Gaudy, A. (2006) 
“Partie VI. Le droit de la preuve – La prééminence de la preuve écrite”, In : X, Obligations. Traité théorique et 
pratique, Brussel: Kluwer, VI.4.1 – 2. 
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for evidence in writing is rather straightforward: economics of procedure.67 Examining 
evidence in writing is considered to be simpler, faster and more reliable than hearing 
witnesses.68 Also, evidence in writing is generally drafted when there was not yet a conflict 
ongoing or suspected – being in tempore non suspecto – and is therefore considered more 
trustworthy.69 Similarly, presumptions are considered to offer less certainty regarding what 
needs to be proven.70 
 
The evidence that parties wish to present to the court must of course also be lawful, meaning 
that it has been lawfully obtained and that its presentation would be allowed.71 Evidence of 
which the presentation breaches a duty of confidentiality, that was forged or that is contrary 
to the public order and good decency is considered as unlawful.72 If the evidence in itself is 
valid and lawful, but if it was obtained in a manner that breaches the law, the evidence is 
considered unlawfully obtained.73 Such is, for instance, the case if the evidence was obtained 
through theft, fraud, extortion or by breaching private communications. In such cases, it is 
generally up to the court to judge the severity of the unlawfulness – taking into account the 
different interests at stake, as well as the rights possibly violated by unlawfully obtaining said 
evidence – and whether or not the evidence so obtained can still be used.74 The Belgian 
Supreme Court has decided on this matter that unlawfully obtained evidence may only be 
refused if it violates a rule that is proscribed under the penalty of nullity, when the evidence 
is tainted by a vice that diminishes its reliability, or when its admission would jeopardize the 
right to a fair trial.75 The presiding judge will need to take into account the formal nature of 
the irregularity, the effect of the irregularity on the rights affected by the violation, whether 
or not the violation was committed intentionally, whether the severity of the violation 
supersedes the irregularity committed, whether the unlawfully obtained evidence only 
concerns a material element in the violation, and whether the irregularity preceding or 
accompanying the establishment of the violation is disproportionate to the severity of the 
violation.76 As a result, while evidence must principally be obtained lawfully, courts do have a 
degree of discretionary power to judge its admissibility.  
3.3 Exceptions to the precedence of written evidence 
While the rules on evidence in the Belgian Civil Code display a clear preference for evidence 
in writing, there are a few important exceptions to this principle. One of the most important 
                                                        
67 Mougenot traces these principles back to the 15th century. Mougenot, D. (2002) Droit des obligations: la 
preuve, Brussel: Larcier, 108. See also: Mourlon Beernaert, F. (2006) “Partie VI. Le droit de la preuve - 
Introduction”, In : X, Obligations. Traité théorique et pratique, Brussel: Kluwer, VI.1.1 – 3-4. 
68 Mougenot, D. (2002) Droit des obligations: la preuve, Brussel: Larcier, 108; Van Gerven, W., Covemaker, S. 
(2006) Verbintenissenrecht, Leuven: Acco, 653-654. 
69 Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.1-5.  
70 De Page, H. (1967) Traité élémentaire de droit civil Belge, Tome Troisième (Les Obligations), Brussel: Bruylant, 
722. 
71 Van Gerven, W., Covemaker, S. (2006) Verbintenissenrecht, Leuven: Acco, 657; Allemeersch, B., Schollen, P. 
(2002) “Behoorlijk bewijs in burgerlijke zaken. Over de geoorloofdheidvereiste in het burgerlijk bewijsrecht”, 
R.W., 41; Van Kildonck, K. (2010) “Privacy Werknemers. Onrechtmatig verkregen bewijs op het werk”, NJW, 180.  
72 Allemeersch, B., Schollen, P. (2002) “Behoorlijk bewijs in burgerlijke zaken. Over de geoorloofdheidvereiste in 
het burgerlijk bewijsrecht”, R.W., 41.  
73 Ibid., 50.  
74 Ibid., 51-57.  
75 Cass. 10 March 2008, jure.juridat.just.fgov.be. 
76 Id.  
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exceptions concerns the different types of facts that need to be proven. As discussed before, 
rules of law do not need to be proven. This leaves the parties in a dispute to prove regular 
facts, legal facts and legal acts. In legal literature, there is a clear majority of authors that 
argues that article 1341 of the Belgian Civil Code only applies to legal acts.77 While a different 
approach may be argued for78, the distinction made here between acts and facts is generally 
considered as valid.79 This would mean that facts – both regular facts and legal facts – are in 
principle not covered by the limitation of article 1341 of the Belgian Civil Code and can 
therefore be proven by all means.80 81 While generally accepted as valid, it should, however, 
be reminded that this exception is by no means absolute and should therefore not simply be 
taken at face value.82 The requirement to produce evidence in writing can also serve to 
encourage parties to carefully consider their commitments and to reduce the risk of 
misunderstandings.83 
 
A second important exception to the rule of article 1341 Belgian Civil Code concerns third 
parties. Such third parties are principally not party to the matter under dispute and can 
therefore be considered as not having had the possibility to procure evidence in writing.84 As 
a result, it can be argued that the position of the third party toward the parties to the dispute 
concerns proof of legal facts, which – according to exception discussed in the previous 
                                                        
77 Van Gerven, W., Covemaker, S. (2006) Verbintenissenrecht, Leuven: Acco, 656; Minjauw, H., Vandendriessche, 
J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), Bestendig Handboek 
Verbintenissenrecht, Mechelen: Kluwer, VI.1-5 and VI.3-6b; Cornelis, L. (2000) Algemene theorie van de 
verbintenis, Antwerpen: Intersentia, 244. 
78 For instance, the Belgian Supreme Court has once ruled that the rules on evidence in the Belgian Civil Code 
apply to all legal facts, which thus also covers legal acts as these are a specific type of legal facts. Cass. 4 November 
1926, Pas. 1927, 84. See also: De Page, H. (1967) Traité élémentaire de droit civil Belge, Tome Troisième (Les 
Obligations), Brussel: Bruylant, 705 et seq. Note, however, that De Page does not fully oppose the idea of making 
a distinction between cases where article 1341 Belgian Civil Code does apply and where it does not apply, as 
explained in footnote 79. 
79 Mougenot, D. (2002) Droit des obligations: la preuve, Brussel: Larcier, 109. Also note that the Belgian Civil Code 
generally does not explicitly restrict the proof of all legal facts, but only of legal acts. Moreover, it can be argued 
that precisely the performance of a legal act lends itself to the drafting of a written agreement, which 
corresponds to the ratio legis of article 1341 Belgian Civil Code. Minjauw, H., Vandendriessche, J. (2008) “Titel 
VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), Bestendig Handboek Verbintenissenrecht, 
Mechelen: Kluwer, VI.3-6b. Following this ratio legis, it could be argued that article 1341 Belgian Civil Code should 
not apply when there is an absolute impossibility to provide evidence in writing in tempore non suspecto. Such 
could be considered to apply in most examples of legal facts, as they are generally characterized by their lack of 
intent to cause legal consequences. De Page, H. (1967) Traité élémentaire de droit civil Belge, Tome Troisième 
(Les Obligations), Brussel: Bruylant, 704-706. 
80 Thus forming an example of how a regulated system can also contain elements of an open system of evidence.  
81 Cornelis has argued that the constitutional elements of an agreement – being concurrence, capacity, object 
and cause – are legal facts and can thus be proven by all means. However, proof of these individual elements 
does not constitute proof of the agreement itself, which is still considered as proof of a legal act bound to the 
applicability of article 1341 Belgian Civil Code. Cornelis, L., Goethals, P. (2000) “Contractuele aspecten van e-
commerce”, in: X, De elektronische handel, Antwerpen: Kluwer, 1-49.  
82 For instance, certain legal facts – such as birth and death – do require an instrument in writing. Likewise, there 
are special provisions that do allow proof by witnesses or presumptions for legal acts, for instance in lease. 
Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-7. 
83 Van Gerven, W., Covemaker, S. (2006) Verbintenissenrecht, Leuven: Acco, 653-654. 
84 Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-6a; Mougenot, D. (2002) Droit des obligations: 
la preuve, Brussel: Larcier, 118-119. 
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paragraph – can be provided by all means.85 This means that third parties in a conflict can use 
all means to provide evidence against and above the value of what is stipulated in an 
instrument in writing between the parties to the conflict. However, when a party to the 
conflict wants to provide proof of the legal acts in the dispute against the third party, the 
principles of article 1341 Belgian Civil Code will apply.86 A different situation arises when a 
third party can procure evidence in writing, in which case parties to the conflict can provide 
evidence to the contrary by witnesses or presumptions – thus not applying the rule of article 
1341 Belgian Civil Code.87 
3.4 Evidence in writing 
As found in the previous sections, the Belgian Civil Code has a clear preference for evidence 
in writing. The most important type of evidence in writing are instruments, either private 
between parties or by a notary. Such instruments are generally drafted to document the legal 
acts of parties and to detail their obligations toward one another and to later serve of evidence 
if a dispute would arise regarding the existence or scope of their obligations.88 While the term 
‘instruments’ is often used synonymously with the notion of ‘evidence in writing’, it should be 
noted that instruments are only one particular type of evidence in writing.89 As such, they are 
accorded a specific probative value that other types of evidence in writing may not possess. 
This terminological confusion should therefore be avoided. Other types of evidence in writing 
include the beginning of evidence in writing, copies, account books, registers, 
correspondence, etc.  
3.4.1 Private instruments 
Private instruments are documents drafted between a creditor and debtor, without 
intervention by a public official such as a notary, signed by both parties and in which they 
acknowledge certain obligations or legal facts, thus constituting a legal act.90 If there are no 
mutual obligations, the instrument may also be signed solely by the debtor acknowledging his 
obligations.91 Such instrument is to be drafted in tempore non suspecto to serve as evidence 
in the event of later dispute.92   
                                                        
85 Cornelis, L. (2000) Algemene theorie van de verbintenis, Antwerpen: Intersentia, 244; Mourlon Beernaert, F., 
Gaudy, A. (2006) “Partie VI. Le droit de la preuve – La prééminence de la preuve écrite”, In : X, Obligations. Traité 
théorique et pratique, Brussel: Kluwer, VI.4.1 – 5. 
86 R.v.St. nr. 13.270, Rijksdienst voor de Sociale Verzekering der Zelfstandigen - Tops, 10 december 1968, Arresten 
en Adviezen van de Raad van State 1968, 962-965; Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het 
bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), Bestendig Handboek Verbintenissenrecht, Mechelen: 
Kluwer, VI.3-6b. 
87 Cass. 25 mei 1992, jure.juridat.just.fgov.be. 
88 Van Gerven, W., Covemaker, S. (2006) Verbintenissenrecht, Leuven: Acco, 670. 
89 Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-18. 
90 Van Gerven, W., Covemaker, S. (2006) Verbintenissenrecht, Leuven: Acco, 675; Minjauw, H., Vandendriessche, 
J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), Bestendig Handboek 
Verbintenissenrecht, Mechelen: Kluwer, VI.3-21; Dumortier, J. (2010) ICT-Recht, Leuven: Acco, 128. 
91 Cornelis, L. (2000) Algemene theorie van de verbintenis, Antwerpen: Intersentia, 221. Note that for evidentiary 
purposes it is sufficient for a party to possess an instrument signed by the party against whom it is invoked. Cass. 
17 June 1981, jure.juridat.just.fgov.be. 
92 Lamensch, M. (2006) “La règle de la primauté de la preuve écrite: une application delicate”, T.B.B.R., 47. 
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3.4.1.1 Properties 
First of all, the document must contain the full extent of the legal acts it is documenting.93 
Absent such legal acts, or if the legal acts are not sufficiently comprehensibly documented, 
the document will in principle not be qualified as an instrument.94 Furthermore, the legal acts 
must constitute the disposal of the document. Mere mentions of facts can at most be 
considered as a beginning of evidence in writing, unless their mentioning is directly related to 
the disposal.95 
 
Second, the document must be appropriated by the person against whom it is invoked. This 
means that there must be a clear intentional element within that person to confirm his 
acceptance of the content of the document.96 Generally, it is accepted that such appropriation 
occurs through the third property element: the signature. 
 
Third, the document must be signed by the party against whom it is invoked as evidence.97 As 
noted, this signature is accepted as the appropriation of the document by the signatory.98 The 
signature also serves to identify the signatory.99 In principle, the signature can also be 
considered as a means to safeguard the integrity of the document, meaning that the 
document is finalized and cannot be altered at a later stage.100 The signature can also fulfill a 
symbolic purpose, giving the signatory a moment to reflect on his intentions and generally 
also bringing different parties together for this event.101 Under Belgian jurisprudence, a 
                                                        
93 De Page, H. (1967) Traité élémentaire de droit civil Belge, Tome Troisième (Les Obligations), Brussel: Bruylant, 
788-790. 
94 But could still be qualified as a beginning of evidence in writing, as will be discussed further on. Note also that 
the judge has some power to interpret the document if the legal acts it contains are not sufficiently clear. Some 
level of vagueness or ambiguity could therefore still allow the qualification of a document as an instrument, if 
the judge finds he can determine the parties’ intent.  
95 Article 1320 Belgian Civil Code. However, this may not mean much in practice as a judge is more likely to accord 
a higher probative value to facts in writing – even if it technically does not constitute an instrument – than to 
mere presumptions. Cornelis, L. (2000) Algemene theorie van de verbintenis, Antwerpen: Intersentia, 218. 
96 Van Eecke, P. (2004) Naar een juridische status voor de elektronische handtekening: Een rol voor de 
handtekening in de informatiemaatschappij?, PhD thesis KU Leuven – Faculty of Law, 324. 
97 Cornelis, L. (2000) Algemene theorie van de verbintenis, Antwerpen: Intersentia, 221.  
98 De Page, H. (1967) Traité élémentaire de droit civil Belge, Tome Troisième (Les Obligations), Brussel: Bruylant, 
756 and 795; Van Gerven, W., Covemaker, S. (2006) Verbintenissenrecht, Leuven: Acco, 671; Minjauw, H., 
Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), Bestendig 
Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-18; Van Eecke, P. (2004) Naar een juridische status voor 
de elektronische handtekening: Een rol voor de handtekening in de informatiemaatschappij?, PhD thesis KU 
Leuven – Faculty of Law, 346; Van Baeveghem, B. (2006) “De paraaf: “Slip of the pen” of geldige handtekening?”, 
Tijdschrift voor Belgisch Burgerlijk Recht (T.B.B.R.), 596. 
99 Van Eecke, P. (2004) Naar een juridische status voor de elektronische handtekening: Een rol voor de 
handtekening in de informatiemaatschappij?, PhD thesis KU Leuven – Faculty of Law, 322. When identification – 
establishing a person’s identity – is used, it should be noted that implicitly also authentication – verifying whether 
a person is really who he purports to be – is meant. For instance, a signature can identify the alleged signatory, 
but it will also have to be assessed whether the person creating the signature is also the person that this signature 
belongs to. In keeping in line with the terminology used, the following sections will mainly reference 
identification, while thus implicitly also meaning authentication.  
100 Van Eecke, P. (2004) Naar een juridische status voor de elektronische handtekening: Een rol voor de 
handtekening in de informatiemaatschappij?, PhD thesis KU Leuven – Faculty of Law, 326-327. The value of this 
principle should, however, not be overestimated. While a signature can give some indication of whether or not 
the document has been altered or tampered with, it cannot physically nor technically prevent such tampering.  
101 Van Eecke, P. (2004) Naar een juridische status voor de elektronische handtekening: Een rol voor de 
handtekening in de informatiemaatschappij?, PhD thesis KU Leuven – Faculty of Law, 249-250. 
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signature is recognized as a handwritten mark generally used by the signatory to reveal his 
identity to others.102 More in particular, jurisprudence and legal doctrine have established a 
number of criteria with which a valid signature should comply.103 A signature should be placed 
by hand.104 It should consist out of characters.105 It must be placed at the bottom of a 
document containing legally relevant information.106 The signature must be placed directly on 
the document.107 The signature must be materialized.108 The name of the signatory must be 
contained in the signature.109 The signature must be legible.110 It must be a creative 
                                                        
102 Cass. 2 October 1964, jure.juridat.just.fgov.be; Cornelis, L. (2000) Algemene theorie van de verbintenis, 
Antwerpen: Intersentia, 221. Van Baeveghem, B. (2006) “De paraaf: “Slip of the pen” of geldige handtekening?”, 
Tijdschrift voor Belgisch Burgerlijk Recht (T.B.B.R.), 597; Wéry, P., Gobert, D., Kerzmann, L. (2003) “La preuve”, 
In: Coipel, M., Wéry, P., Durant, I., Cruquenaire, A., Guide juridique de l'entreprise, Brussel: Kluwer, 50. 
103 See: Van Eecke, P. (2009) “De elektronische handtekening in het recht”, Tijdschrift voor Belgisch Handelsrecht, 
326 et seq; Mougenot, D. (2002) Droit des obligations: la preuve, Brussel: Larcier, 164. 
104 Ibid., 326-327; De Corte, R. (2001) “Elektronische handtekening en identificatie in de virtuele wereld”, P.&B., 
220. Only in rare cases, such as for instance when signing bearer bonds in corporate law, can a handwritten 
signature be replaced by a stamp. Article 466 Belgian Corporate Law Code. While evidence in commercial matters 
is generally considered as less regulated than under civil law, also here it has been accepted that a signature 
should be placed by hand: Cass. 26 February 1993, jure.juridat.just.fgov.be. Historically, the requirement of a 
handwritten signature can be considered as a means to justify the physical presence of the signatory at the 
moment of signing, to emphasize the ritualistic nature of the signing and to ensure the appropriation. Van Eecke, 
P. (2004) Naar een juridische status voor de elektronische handtekening: Een rol voor de handtekening in de 
informatiemaatschappij?, PhD thesis KU Leuven – Faculty of Law, 162-163. 
105 Thus rendering invalid drawings, symbols or a simple ‘x’. Cass. 14 November 1901, Pas. 1902, I, 37-38. This 
requirement aims to serve the identifying properties of the signature. Van Eecke, P. (2004) Naar een juridische 
status voor de elektronische handtekening: Een rol voor de handtekening in de informatiemaatschappij?, PhD 
thesis KU Leuven – Faculty of Law, 170-171.  
106 De Page, H. (1967) Traité élémentaire de droit civil Belge, Tome Troisième (Les Obligations), Brussel: Bruylant, 
796. It should be noted that jurisprudence does demonstrate some leniency by allowing marginal signatures. Van 
Eecke, P. (2009) “De elektronische handtekening in het recht”, T.B.H., 327. 
107 This requirement is mainly to render invalid signatures printed by a copy, fax, or other of such means. Cass. 
28 June 1982, jure.juridat.just.fgov.be. Also here, jurisprudence does show certain leniency by accepting that a 
document to which a signature was not directly affixed – for instance a copy – can still constitute a valid 
instrument even though the signature in itself is invalid. Van Eecke, P. (2004) Naar een juridische status voor de 
elektronische handtekening: Een rol voor de handtekening in de informatiemaatschappij?, PhD thesis KU Leuven 
– Faculty of Law, 185. This demonstrates a more functional approach to the figure of the signature than a strictly 
formal approach.  
108 Meaning that the signature must be given a stable form. Van Eecke, P. (2009) “De elektronische handtekening 
in het recht”, T.B.H., 327. 
109 This requirement follows from the acceptance of the signature as serving identification of the signatory. Mere 
characters or even initials can therefore principally not suffice. Van Eecke, P. (2009) “De elektronische 
handtekening in het recht”, T.B.H., 328. Van Baeveghem, B. (2006) “De paraaf: “Slip of the pen” of geldige 
handtekening?”, Tijdschrift voor Belgisch Burgerlijk Recht (T.B.B.R.), 597; Wéry, P., Gobert, D., Kerzmann, L. 
(2003) “La preuve”, In: Coipel, M., Wéry, P., Durant, I., Cruquenaire, A., Guide juridique de l'entreprise, Brussel: 
Kluwer, 51. 
110 Van Eecke, P. (2009) “De elektronische handtekening in het recht”, T.B.H., 328. Also this requirement 
references the identifying properties of the signature. Note that an illegible signature can still be accepted if 
identification of the signatory can be established through other means, for instance by accompanying the 
signature with the full name of the signatory.  
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expression.111 It must be placed by the signatory.112 There must be formal continuity.113 It is 
clear that the requirements imposed on signatures by jurisprudence and doctrine are fairly 
adverse to the use of modern technologies. Electronic signatures raise, for instance, questions 
regarding how such signature can be placed by hand on a document. To facilitate the use of 
electronic signatures, specific legislative measures were adopted. These will be discussed 
further on. Apart from the external qualities of the signature, it is clear that there must also 
be an internal element, namely the intention of the signatory to affix his signature to the 
document, thus accepting the legal consequences emanating from such act. This is referred 
to as the animus signandi.114 It is this intentional element that can be considered as the 
appropriation, as discussed before.115 
 
As already noted in discussing the signature, the integrity of the document must be ensured. 
This means that a signed document can only constitute an instrument if its contents have not 
been altered since the moment of signing – and thus appropriation by the signatory. Any later 
alterations would invalidate that appropriation and therefore deny the document the 
qualification of an instrument. While the signature – typically placed at the end of the 
document – can offer some protection of the document’s integrity, it is clear that this cannot 
guarantee the integrity. In case of later alterations, parties could agree to put their initials at 
any of such alterations.116 Such would limit the likelihood of disputes concerning lack of 
integrity of the document due to such alterations.117  
3.4.1.2 Formalities 
In principle, there are no requirements of formality to a private instrument.118 However, when 
there are mutual obligations contained in the instrument, there are a few specific formalities 
that must be followed.119 In such event, there must be as many copies of the original 
                                                        
111 While the signature must legibly contain the name of the signatory, it must also demonstrate a personal 
expression to distinguish it from a mere notation of that person’s name. This creative expression was originally 
considered a constitutive element of the signature. Later jurisprudence, however, relaxed this criterion, finding 
that writing a name with the intention of placing a signature can also be accepted as a signature. Cass. 13 June 
1986, jure.juridat.just.fgov.be. Van Eecke, P. (2004) Naar een juridische status voor de elektronische 
handtekening: Een rol voor de handtekening in de informatiemaatschappij?, PhD thesis KU Leuven – Faculty of 
Law, 218-220. 
112 In other words, a person’s signature cannot be placed by a third party. Van Eecke, P. (2009) “De elektronische 
handtekening in het recht”, T.B.H., 329.  
113 Meaning that the signature should display the same external qualities and should not be altered over time. 
Also here, leniency can be found in jurisprudence. Van Eecke, P. (2004) Naar een juridische status voor de 
elektronische handtekening: Een rol voor de handtekening in de informatiemaatschappij?, PhD thesis KU Leuven 
– Faculty of Law, 228-229. 
114 Van Eecke, P. (2009) “De elektronische handtekening in het recht”, T.B.H., 329. Van Baeveghem, B. (2006) “De 
paraaf: “Slip of the pen” of geldige handtekening?”, Tijdschrift voor Belgisch Burgerlijk Recht (T.B.B.R.), 5. 
115 Van Eecke, P. (2009) “De elektronische handtekening in het recht”, T.B.H., 330.  
116 Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-21-22. 
117 Id.  
118 Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-21. 
119 Article 1325 Belgian Civil Code. Since in practice most agreements will contain mutual obligations, this article 
can be considered as more describing the general rule rather than the exception. Mougenot, D. (2002) Droit des 
obligations: la preuve, Brussel: Larcier, 206. 
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document as there are parties with a discernible interest.120 Each of these originals must also 
mention how many originals were drafted.121 This provision is aimed at creating equality 
between parties, ensuring that each has the ability to provide proof of their mutual 
agreements to be used as evidence against one another.122 Moreover, the requirement to 
have multiple originals of the document held by different parties can also be found to support 
proof of integrity of the document as it makes later tampering more difficult.123 Non-abidance 
by these rules will result in the relative nullity of the document, meaning that the parties can 
decide to still accept it as valid.124 Moreover, the agreement between the parties in itself is 
still valid, but the document describing the agreement cannot be qualified as an instrument.125  
 
The Civil Code contains another deviation from the principal lack of formality requirements, 
namely when the document concerns a unilateral promise of payment.126 Such documents 
should principally be fully handwritten by the signatory, or at least contain the sum of the 
promise written out in full in letters and the signature preceded by a handwritten declaration 
of ‘good for’ or ‘approved for’.127 If the sum is mentioned within the document but deviates 
from the sum written after the ‘good for’ or ‘approved for’ declaration, only the lowest sum 
will be considered.128 As under article 1325 Belgian Civil Code, non-abidance by this principle 
will result in the relative nullity of the document, barring its qualification as an instrument. 
                                                        
120 Article 1325 Belgian Civil Code. Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke 
zaken”, in: Roodhooft, R. (ed.), Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-24. Parties with 
the same interest can hold one copy. Note that while using the term ‘copy’, it is the goal of this provision to 
ensure that each party has possession over an original version of the document – meaning a version of the 
document to which all opposing parties have directly affixed their signature – identical to the originals held by 
other parties. As will be further discussed later on, the distinction between originals and copies is highly 
important from a probative point of view.  
121 Article 1325 Belgian Civil Code. However, the absence of this notice cannot be used in a claim for nullity by 
the party who has already fulfilled the obligations formulated in the document concerning himself.  
122 Van Gerven, W., Covemaker, S. (2006) Verbintenissenrecht, Leuven: Acco, 670; Minjauw, H., Vandendriessche, 
J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), Bestendig Handboek 
Verbintenissenrecht, Mechelen: Kluwer, VI.3-24; Mougenot, D. (2002) Droit des obligations: la preuve, Brussel: 
Larcier, 207. 
123 De Page, H. (1967) Traité élémentaire de droit civil Belge, Tome Troisième (Les Obligations), Brussel: Bruylant, 
823. This would mean that if there are discrepancies between different originals of the same document – unless 
very minor such as a different date or place of signature – the probative value of the document could be 
considered to be tainted, thus disqualifying the document from consideration as an instrument. Minjauw, H., 
Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), Bestendig 
Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-27. 
124 Mourlon Beernaert, F., Gaudy, A. (2006) “Partie VI. Le droit de la preuve – La preuve littérale”, In : X, 
Obligations. Traité théorique et pratique, Brussel: Kluwer, VI.4.2 – 22. 
125 De Page, H. (1967) Traité élémentaire de droit civil Belge, Tome Troisième (Les Obligations), Brussel: Bruylant, 
831; Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. 
(ed.), Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-28; Wéry, P., Gobert, D., Kerzmann, L. 
(2003) “La preuve”, In: Coipel, M., Wéry, P., Durant, I., Cruquenaire, A., Guide juridique de l'entreprise, Brussel: 
Kluwer, 55. 
126 Article 1326 Belgian Civil Code.  
127 Id. Note that this article also lists a number of exceptions, for instance for merchants. This requirement was 
meant to decrease the likelihood of fraud in numbers or blank signatures. Minjauw, H., Vandendriessche, J. 
(2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), Bestendig Handboek 
Verbintenissenrecht, Mechelen: Kluwer, VI.3-29. 
128 Article 1327 Belgian Civil Code. Unless it can be proven where the mistake lies.  
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3.4.1.3 Probative value 
When a document between parties complies with the aforementioned formal requirements 
and displays the properties discussed before that, it can be qualified as a private instrument, 
thus being accorded the probative value assigned to such evidence. While proof can still be 
provided against a private instrument, it must be reminded that article 1341 Belgian Civil Code 
restricts such counterproof to another instrument or an oath or confession.129 The fact that 
an instrument is automatically accepted as evidence – unless challenged on grounds of its 
formal validity – does not mean that its contents must be accepted ‘as is’.130 When the 
wording of the text does not allow for a clear assessment of the legal acts agreed upon by the 
parties, it is up to the judge to interpret the instrument in order to establish the mutual 
intentions of the parties, rather than keeping to the literal meaning of the words in the text.131 
Specific measures may be ordered by the court to assist in this interpretation.132  
 
When a document is accepted as a private instrument and is recognized by whom against it is 
invoked – or is legally held as recognized – it has the same probative value between the parties 
and their legal successors as a public instrument.133 The core element of a private instrument 
is the presence of a valid signature. The signature on a document must therefore be outright 
recognized or accepted by the party against whom the document is invoked.134 If a signature 
is refuted, an investigation will have to establish the veracity of the signature.135  
 
As noted before, the legal acts concluded between parties are considered as legal facts toward 
third parties who are not party to the agreement.136 While a private instrument can be invoked 
as proof of the factual existence of the agreement against third parties, these third parties are 
in principle not covered by the rules of article 1341 Belgian Civil Code and can therefore 
provide counterproof by any means.137 Regarding the date of the private instrument, it is 
stipulated that this is only opposable to third parties at the date the instrument has been 
registered, at the date of the death of one of the signatories, or at the date the contents of 
the instrument were integrated into a public instrument.138  
                                                        
129 Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-35. 
130 Ibid., VI.3-6. 
131 Article 1156 Belgian Civil Code. This interpretation, however, may not go the extent of being irreconcilable to 
the text. Van Gerven, W., Covemaker, S. (2006) Verbintenissenrecht, Leuven: Acco, 673. Note also that a clearly 
drafted text should not require interpretation. Van Baeveghem, B. (2006) “De paraaf: “Slip of the pen” of geldige 
handtekening?”, Tijdschrift voor Belgisch Burgerlijk Recht (T.B.B.R.), 596-597. 
132 Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-6.  
133 Article 1322 Belgian Civil Code.  
134 Article 1323 Belgian Civil Code. The legal successors of that party can suffice with claiming not to know that 
person’s signature.  
135 Article 1324 Belgian Civil Code. This procedure is outlined in articles 883-894 Belgian Judicial Code. Cornelis, 
L. (2000) Algemene theorie van de verbintenis, Antwerpen: Intersentia, 222. The Belgian Supreme Court has ruled 
that the judge can also order such investigation and that he can even rule on the validity of the signature without 
such investigation on grounds of sufficient certainty provided by the facts of the case. Cass. 7 March 2002, 
jure.juridat.just.fgov.be. 
136 Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-6a.  
137 Ibid., VI.3-41; Van Gerven, W., Covemaker, S. (2006) Verbintenissenrecht, Leuven: Acco, 675. 
138 Article 1328 Belgian Civil Code. This provision aims to prevent pre- or post-dating of private instruments. 
Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
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3.4.2 Public instruments 
Public instruments differ from private instruments mainly due to their reliance on a public 
official, generally being a notary.139 In order to be recognized as a public instrument, a 
document must comply with a number of formal requirements.  
3.4.2.1 Formalities 
A public instrument does not only require the intervention of a public official, this public 
official must also act within the scope of his authority and within the boundaries of his 
jurisdiction.140 Notaries are furthermore bound to not act against public order, decency and 
mandatory law.141 Public instruments are strictly regulated in terms of content and format.142 
These formal requirements are essential. If a document does not correspond with the 
prescribed format, or was done by an official without the required competence and capacity, 
the document will not be accepted as a public instrument.143 If properly signed by the parties, 
the document could, however, still be accepted as a private instrument.144 
3.4.2.2 Probative value 
Public instruments provide complete evidence of the legal acts between the parties it 
describes.145 However, a distinction can be made between the different statements such 
instrument contains.146 Authentic statements are facts stated by the presiding public official, 
acting within the scope of his authority and jurisdiction.147 These statements are considered 
authentic in the sense that they are presumed to be valid due to the trust placed in the person 
                                                        
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-41; Cornelis, L. (2000) Algemene theorie van 
de verbintenis, Antwerpen: Intersentia, 222.  
139 Article 1317 Belgian Civil Code describes this as an “instrument drafted in the legally defined format done 
before a public official who is thereto authorized at the place where it is drafted.” Other examples of public 
officials are bailiffs, court clerks and officials of public registers. Minjauw, H., Vandendriessche, J. (2008) “Titel 
VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), Bestendig Handboek Verbintenissenrecht, 
Mechelen: Kluwer, VI.3-19-20; Wéry, P., Gobert, D., Kerzmann, L. (2003) “La preuve”, In: Coipel, M., Wéry, P., 
Durant, I., Cruquenaire, A., Guide juridique de l'entreprise, Brussel: Kluwer, 43; Mougenot, D. (2002) Droit des 
obligations: la preuve, Brussel: Larcier, 149. 
140 For instance, only a notary can preside over an instrument arranging the transfer of ownership over real 
estate. A notary can only validly preside over such instrument within the boundaries of his judicial territory. 
Articles 1 and 5-6 Belgian Act on the Profession of Notary, 16 March 1803 (25 ventôse XI). Mougenot, D. (2002) 
Droit des obligations: la preuve, Brussel: Larcier, 152. 
141 However, they are still bound ratione loci. Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht 
in burgerlijke zaken”, in: Roodhooft, R. (ed.), Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-
19-20. 
142 Id. For instance, instruments done before a notary must include the name and location of the presiding notary, 
the names, professions and locations of the parties and must write dates and sums in full in letters. It is also 
regulated how the instrument must be written and signed, as well as how additions and corrections must be 
executed. The specific rules on these matters can be found in the Civil Code, the Act on the Profession of Notary 
and other specific acts. 
143 Article 1318 Belgian Civil Code. 
144 Id. Where such would be possible. Mougenot, D. (2002) Droit des obligations: la preuve, Brussel: Larcier, 153. 
145 Article 1319 Belgian Civil Code. Note, however, that this formulation is not fully correct. As it is possible to 
provide proof counter to the instrument, the instrument does not provide complete evidence. Mougenot, D. 
(2002) Droit des obligations: la preuve, Brussel: Larcier, 154. 
146 Mourlon Beernaert, F., Gaudy, A. (2006) “Partie VI. Le droit de la preuve – La preuve littérale”, In : X, 
Obligations. Traité théorique et pratique, Brussel: Kluwer, VI.4.2 – 13. 
147 Van Gerven, W., Covemaker, S. (2006) Verbintenissenrecht, Leuven: Acco, 672; Minjauw, H., Vandendriessche, 
J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), Bestendig Handboek 
Verbintenissenrecht, Mechelen: Kluwer, VI.3-36. 
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from whom they emanate.148 Such statements reflect what the public official has been able 
to witness and verify in person, such as the names of the parties.149 Due to the nature of his 
profession, such statements by a public official are considered as irrefutable by counterproof, 
unless they are challenged on the grounds of fraud or forgery.150 Apart from authentic 
statements, a public instrument can contain statements that could not be directly verified by 
the public official. Such statements are not covered by the automatic presumption of accuracy 
flowing from the position of the public official and are therefore accorded the same value as 
any statement in a private instrument.151  
 
The trust in authentic statements in a public instrument is extended toward third parties, 
meaning that they also cannot provide counterproof unless they challenge the instrument on 
the basis of fraud or forgery.152 Similarly, non-authentic statements are also considered to 
have the same value as statements in private instruments toward third parties, meaning that 
they can provide counterproof by all means.153  
3.4.3 Beginning of evidence in writing 
As already referenced before, there are cases in which a document that does not fully comply 
with the requirements to be accepted as an instrument could be considered as ‘beginning of 
evidence in writing’. Such beginning of evidence in writing is defined as being “any written 
instrument emanating from against whom it is invoked – or by his representative – and which 
can make the alleged fact probable”.154 Note that the term ‘instrument’ is somewhat 
unfortunately chosen as any kind of written document can be taken into consideration.155 
Moreover, as this type of evidence is often considered to be a fallback for when a document 
cannot be considered as an actual private or public instrument, beginning of evidence in 
                                                        
148 Note the contrast with the notion of authenticity in, for instance, signatures, where authenticity refers to the 
origin or author of the signature.  
149 Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-36. 
150 Article 1319 Belgian Civil Code; Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke 
zaken”, in: Roodhooft, R. (ed.), Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-37. 
151 Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-38. Note that this does require a close reading 
of the disputed public instrument. A public official can, for instance, authentically verify that parties made a 
certain statement. However, if he could not verify the contents of that statement, those are considered to be 
non-authentic. Mougenot, D. (2002) Droit des obligations: la preuve, Brussel: Larcier, 156. 
152 Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-37. 
153 Ibid., VI.3-38-39.  
154 Article 1347 Belgian Civil Code. Literally, this article states that the instrument must emanate from against 
whom the action is brought. Jurisprudence has shown that this should be interpreted as meaning that the 
instrument must emanate from against whom it – and its alleged facts – is invoked. Cass. 29 September 1955, 
Arr. Cass. 1955, 53-55. 
155 Cornelis, L. (2000) Algemene theorie van de verbintenis, Antwerpen: Intersentia, 222-223; Minjauw, H., 
Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), Bestendig 
Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-9; Van Gerven, W., Covemaker, S. (2006) 
Verbintenissenrecht, Leuven: Acco, 683; De Page, H. (1967) Traité élémentaire de droit civil Belge, Tome Troisième 
(Les Obligations), Brussel: Bruylant, 909; Mougenot, D. (2002) Droit des obligations: la preuve, Brussel: Larcier, 
128-129. 
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writing is generally considered to constitute incomplete evidence, thus requiring 
supplementation by other means of evidence, such as witnesses or presumptions.156 
3.4.3.1 Properties 
While beginning of evidence in writing can be considered as a less strictly regulated type of 
evidence than instruments, any potential evidence does need to display certain properties in 
order to be accepted as beginning of evidence in writing.  
  
First, any beginning of evidence in writing must be a written instrument. Despite the use of 
this term, any type of document in writing can be considered.157 There is no need for this 
document to be handwritten, nor for it to be signed or to be original.158 
 
Second, the document that is invoked as beginning of evidence in writing must emanate from 
the party against whom it is invoked.159 For instance, a document that is written but not signed 
by a debtor can be invoked by the creditor as beginning of evidence in writing.160 Also this 
property can be broadly interpreted as it has been accepted that also documents by a third 
party can be considered as beginning of evidence in writing, as long as they are appropriated 
by the party against whom they are invoked.161 Appropriation is therefore a necessity for 
potential evidence to be accepted as beginning of evidence in writing.162 While a signature 
can be considered as a good sign of appropriation, it is not an absolute requirement.163 
Appropriation under beginning of evidence in writing can therefore be established by all 
means, be it explicitly or implicitly.164 
 
                                                        
156 De Page, H. (1967) Traité élémentaire de droit civil Belge, Tome Troisième (Les Obligations), Brussel: Bruylant, 
911.  
157 Cornelis, L. (2000) Algemene theorie van de verbintenis, Antwerpen: Intersentia, 222-223; Minjauw, H., 
Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), Bestendig 
Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-9; Mourlon Beernaert, F., Gaudy, A. (2006) “Partie VI. Le 
droit de la preuve – La prééminence de la preuve écrite”, In : X, Obligations. Traité théorique et pratique, Brussel: 
Kluwer, VI.4.1 – 8. 
158 Id. Stenographic notes and cheques have been accepted as beginning of evidence in writing. However, the 
Ghent Appellate Court has ruled that the transcript of a conversation does not constitute beginning of evidence 
in writing. Ghent, 21 November 2002, NJW 2003, nr. 33, 634, note by Brewaeys, E.  
159 Article 1347 Belgian Civil Code.  
160 In this example, as well as in cases where the requirements formulated under articles 1325 and 1326 Belgian 
Civil Code were not complied with, the document cannot be accepted as an instrument, but could serve as 
beginning of evidence in writing.  
161 Cornelis, L. (2000) Algemene theorie van de verbintenis, Antwerpen: Intersentia, 223; Mougenot, D. (2002) 
Droit des obligations: la preuve, Brussel: Larcier, 130; Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het 
bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), Bestendig Handboek Verbintenissenrecht, Mechelen: 
Kluwer, VI.3-10; Mourlon Beernaert, F., Gaudy, A. (2006) “Partie VI. Le droit de la preuve – La prééminence de la 
preuve écrite”, In : X, Obligations. Traité théorique et pratique, Brussel: Kluwer, VI.4.1 – 8. 
162 Id.  
163 Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-11. For instance, accounting documents, scrap 
notes, agendas and bank statements can be considered as beginning of evidence in writing without being signed.  
164 See footnote 163. For instance, if a debtor presents a document to his creditor for the purposes of obtaining 
that person’s signature, the debtor can be considered to have appropriated the instrument, even if he did not 
sign it himself. Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: 
Roodhooft, R. (ed.), Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-11.  
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As discussed before, evidence serves to help the court establish the legal truth by rendering 
the allegations made by parties probable or rather likely bordering to certainty. As a result, 
also documents invoked as beginning of evidence in writing must be able to convince the 
court, making facts probable and not just possible.165 It is up to the judge to decide upon the 
probability of documents produced as beginning of evidence in writing, as long as he does not 
contradict the notion of probability.166 The document put forward as potential beginning of 
evidence in writing does, however, not need to give full and indisputable certainty regarding 
the alleged facts.167 On the contrary, beginning of evidence in writing will often refer to a 
related fact.168 
3.4.3.2 Probative value 
As noted before, beginning of evidence in writing constitutes incomplete evidence and cannot 
serve as sufficient proof of the alleged facts on its own.169 Therefore, beginning of evidence in 
writing must be supplemented by other means of evidence.170 Once a document put forward 
as beginning of evidence in writing has been sufficiently supplemented by other means of 
evidence that help making the alleged fact probable enough for the court to rule in favor of 
its judicial certainty, it is granted full probative value.171 This need to supplement beginning of 
evidence in writing forms an important exception to the scope of article 1341 Belgian Civil 
Code, as it allows the use of witness statements and presumptions.172 The reason for this 
deviation is that the requirements contained in article 1347 Belgian Civil Code – such as the 
need to produce a written document and the probability requirement – ensure that there is 
already a certain substantiation of the claim made by the invoking party, thus lowering the 
risk normally associated with witness statements and presumptions.173  
3.4.4 Other types of evidence in writing 
The Belgian Civil Code also recognizes a number of other types of evidence in writing, be it 
that these types are generally accorded a lower probative value.174  
                                                        
165 Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-11; Cornelis, L. (2000) Algemene theorie van 
de verbintenis, Antwerpen: Intersentia, 223; Mourlon Beernaert, F., Gaudy, A. (2006) “Partie VI. Le droit de la 
preuve – La prééminence de la preuve écrite”, In : X, Obligations. Traité théorique et pratique, Brussel: Kluwer, 
VI.4.1 – 8-9. 
166 Cass. 30 April 1982, jure.juridat.just.fgov.be/view_decision?justel=N-19820430-5&idxc_id=148596&lang=nl. 
167 Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-11; Cornelis, L. (2000) Algemene theorie van 
de verbintenis, Antwerpen: Intersentia, 223. 
168 This, in turn, can be related back to the status of beginning of evidence in writing as incomplete evidence that 
requires supplementation with other evidence. Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht 
in burgerlijke zaken”, in: Roodhooft, R. (ed.), Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-
11; Cornelis, L. (2000) Algemene theorie van de verbintenis, Antwerpen: Intersentia, 223.  
169 Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-8-9; Cornelis, L. (2000) Algemene theorie van 
de verbintenis, Antwerpen: Intersentia, 223. 
170 Id.  
171 Putting the beginning of evidence in writing – with supplemental evidence – at the same level as a private or 
public instrument. Stijns, S. (2009) Leerboek Verbintenissenrecht Boek 2, Brugge: Die Keure, 182.  
172 Van Gerven, W., Covemaker, S. (2006) Verbintenissenrecht, Leuven: Acco, 683; De Page, H. (1967) Traité 
élémentaire de droit civil Belge, Tome Troisième (Les Obligations), Brussel: Bruylant, 920. 
173 De Page, H. (1967) Traité élémentaire de droit civil Belge, Tome Troisième (Les Obligations), Brussel: Bruylant, 
910-911. 
174 Cornelis, L. (2000) Algemene theorie van de verbintenis, Antwerpen: Intersentia, 224. 
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3.4.4.1 Copies and transcripts 
Articles 1334 to 1336 Belgian Civil Code refer to transcripts of titles. In these provisions, ‘title’ 
is meant to refer to an original of a document.175 The main difference between transcripts and 
copies on the one hand and originals on the other hand is the required presence of a signature 
on originals, whereas such signature – or at least a valid signature – is absent on transcripts 
and copies.176 The difference between transcripts and copies is that transcripts are principally 
handwritten, while copies are machine-produced.177 Content-wise, both transcripts and 
copies are literal reproductions of the original.178 In both cases, the absence of a valid 
signature is the reason why these documents are denied the full probative value accorded to 
instruments.179  
 
According to article 1334 Belgian Civil Code, transcripts can only provide evidence of what is 
included in the title – this being the original document – insofar as the title still exists. If the 
validity of a transcript is disputed or doubted, parties can always demand that the title is 
produced.180 As a result, transcripts principally do not have the same probative value as the 
related instrument, but only serve as reference to the original and insofar as their conformity 
with that original is not disputed.181 If the original cannot be produced, the disputed transcript 
or copy can at most be considered as presumptions or beginning of evidence in writing.182 
 
                                                        
175 For instance, referring to the originals held by each of the parties with a distinct interest in the case of mutual 
agreements, as required by article 1325 Belgian Civil Code. 
176 Mougenot, D. (2002) Droit des obligations: la preuve, Brussel: Larcier, 248; De Page, H. (1967) Traité 
élémentaire de droit civil Belge, Tome Troisième (Les Obligations), Brussel: Bruylant, 856; Gobert, D., Montero, 
E. (2001) “L'ouverture de la preuve littérale aux écrits sous forme électronique”, J.T., 127; Mourlon Beernaert, 
F., Gaudy, A. (2006) “Partie VI. Le droit de la preuve – La preuve littérale”, In : X, Obligations. Traité théorique et 
pratique, Brussel: Kluwer, VI.4.2 – 7-8. While, if a signed original is copied, the copy will contain a full and accurate 
reproduction of the original signature, it is still considered to be a copy and is thus in the strict sense not accepted 
as a valid signature. However, as noted in footnote 107, there is some leniency to this found in case law. 
177 Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-89. While the Belgian Civil Code only mentions 
the handwritten transcripts, it has been accepted that these provisions can also apply to photocopies and other 
methods of modern-day text reproduction. Van Gerven, W., Covemaker, S. (2006) Verbintenissenrecht, Leuven: 
Acco, 679.  
178 Van Gerven, W., Covemaker, S. (2006) Verbintenissenrecht, Leuven: Acco, 679. 
179 If a party would place a handwritten signature on a copy, this copy would become an original. Minjauw, H., 
Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), Bestendig 
Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-89; Cornelis, L. (2000) Algemene theorie van de 
verbintenis, Antwerpen: Intersentia, 225; Wagner, K. (2008) “Recente ontwikkelingen met betrekking tot het 
bewijs in burgerlijke zaken”, In: Serrus, D. (ed.), Actualia Gerechtelijk Recht, Gent: Larcier, 181. 
180 Article 1334 Belgian Civil Code.  
181 Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-90. However, if the conformity of the 
transcript or copy with the original is not disputed, its contents are accepted as proof of the original. Cornelis, L. 
(2000) Algemene theorie van de verbintenis, Antwerpen: Intersentia, 225; Mougenot, D. (2002) Droit des 
obligations: la preuve, Brussel: Larcier, 249. 
182 Cornelis, L. (2000) Algemene theorie van de verbintenis, Antwerpen: Intersentia, 225; Mons 27 February 2007, 
note by Mougenot, D. (2007) “Le statut probatoire de la photocopie: nuageux avec éclaircies”, TBBR, 468-475; 
Wagner, K. (2008) “Recente ontwikkelingen met betrekking tot het bewijs in burgerlijke zaken”, In: Serrus, D. 
(ed.), Actualia Gerechtelijk Recht, Gent: Larcier, 183. Contra: Minjauw, H., Vandendriessche, J. (2008) “Titel VI. 
Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), Bestendig Handboek Verbintenissenrecht, 
Mechelen: Kluwer, VI.3-90; Mougenot, D. (2002) Droit des obligations: la preuve, Brussel: Larcier, 249. 
[26/71] 
 
Transcripts of public instruments can still be accorded certain value if the original has ceased 
to exist.183 For instance, executable transcripts184 of the minutes of the public instrument, 
court-ordered transcripts produced in the presence of parties and transcripts produced in the 
presence and with mutual consent of the parties can be considered as having the same 
probative value as their originals.185 Public officials can also provide certified copies without 
being ordered thereto by the court or parties, whereby the trust in the position of the public 
official is used as attestation of the conformity of that certified copy with the original. Such 
copies are accorded probative value if the original is lost and if they are older than 30 years.186 
Other copies of public instruments are not accorded the same probative value as the original 
and their conformity can therefore be disputed.187 The recording of a public instrument into 
public registers can at most – and only when certain conditions are fulfilled – serve as 
beginning of evidence in writing.188  
 
The probative value of transcripts and copies can be considered as being limited. In principle, 
most copies and transcripts will not be accorded probative value on their own, and even if 
they are accepted as evidence, the judge will need to decide upon their weight.189 Only when 
both parties accept – or rather: decline to dispute – a copy or transcript, it will be accepted as 
providing evidence of the contents of the original. Despite the technological advancements in 
document reproduction – whereby techniques are available to reliably produce a fully 
accurate representation of the original – the lack of an original signature will result in such 
limitation of the probative value of the copy.190  
3.4.4.2 Account books 
Account books need to be kept by merchants for accounting purposes.191 They cannot be used 
against non-merchants, save for what is determined regarding the oath.192 They can, however, 
                                                        
183 While article 1334 Belgian Civil Code is considered to apply to transcripts of both private and public 
instruments, articles 1335 and 1336 Belgian Civil Code are considered to only apply to public instruments. 
Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-90.  
184 Dutch: ‘grosse’.  
185 Article 1335, 1° Belgian Civil Code.  
186 Article 1335, 2° Belgian Civil Code. If they are less than 30 years old, they are at most considered as beginning 
of evidence in writing.  
187 Article 1335, 3° Belgian Civil Code. Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in 
burgerlijke zaken”, in: Roodhooft, R. (ed.), Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-90.  
188 Article 1336 Belgian Civil Code. 
189 Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-89. 
190 Ibid., 91. Note however that there are specific regulations in certain matters that describe the procedures and 
requirements to produce copies that are accorded the same value as originals. Minjauw, H., Vandendriessche, J. 
(2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), Bestendig Handboek 
Verbintenissenrecht, Mechelen: Kluwer, VI.3-92.  
191 Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-84. See also articles 20-24 Belgian Commercial 
Code.  
192 Article 1329 Belgian Civil Code. Mougenot, D. (2002) Droit des obligations: la preuve, Brussel: Larcier, 267. 
Despite the limitations of article 1329 Belgian Civil Code, there are still situations in which the merchant could 
use his regularly maintained account books as evidence against non-merchants. The requirement of the account 
books being regularly maintained stems from article 20 Belgian Commercial Code. Note also that account books 
can only be accepted as evidence if not disputed by the non-merchant parties. However, the judge is free to 
decide upon the admissibility of such evidence, even between merchants. Minjauw, H., Vandendriessche, J. 
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be used as evidence against the merchant, be it that the person invoking this as evidence 
cannot separate from them what contradicts his allegation.193 They can also be used by 
merchants against merchants if the dispute concerns a commercial matter and if the books 
are regularly maintained.194 Given the lack of evidentiary hierarchy under commercial law, the 
judge will be free to evaluate the value of these books.195  
3.4.4.3 Domestic papers and registers 
Domestic papers and registers are documentation kept by non-merchants including notes, 
agenda’s, receipts, etc.196 As these papers and notes are not regulated in any form – unlike 
the merchant’s account books – and are unilaterally made, they cannot provide assurance 
regarding the validity of their contents.197 Therefore, such papers and registers cannot be 
accepted as evidence in favor of who invokes them.198  
3.4.4.4 Notes upon title 
Sometimes, the margin, bottom or back of a title – being an original – can contain notes by 
one of the parties. Such notes are generally not signed and are therefore not to be considered 
as amendments or corrections to the title that are accepted by all parties.199 Such notes can 
be considered to provide evidence of the release of the debtor.200 Notes by a creditor can also 
be used against him if made on the title held by the debtor.201  
3.4.4.5 Correspondence 
In principle, correspondence could be considered as a private instrument, if it complies with 
the specific properties thereto.202 This means that there must be a document that contains at 
                                                        
(2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), Bestendig Handboek 
Verbintenissenrecht, Mechelen: Kluwer, VI.3-85. Moreover, the account books will need to be supplemented 
with an oath in order to provide complete evidence. Whereby article 1329 Belgian Civil Code must be read in 
conjunction with article 1367 Belgian Civil Code. Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het 
bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), Bestendig Handboek Verbintenissenrecht, Mechelen: 
Kluwer, VI.3-86.  
193 Article 1330 Belgian Civil Code.  
194 Article 20 Belgian Commercial Code. When account books are used by a non-merchant against a merchant, 
their probative value is put on par with an extrajudicial confession. Cornelis, L. (2000) Algemene theorie van de 
verbintenis, Antwerpen: Intersentia, 227; Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in 
burgerlijke zaken”, in: Roodhooft, R. (ed.), Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-85; 
De Page, H. (1967) Traité élémentaire de droit civil Belge, Tome Troisième (Les Obligations), Brussel: Bruylant, 
849-851. 
195 Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-86. 
196 Ibid., 87.  
197 De Page, H. (1967) Traité élémentaire de droit civil Belge, Tome Troisième (Les Obligations), Brussel: Bruylant, 
851-852. 
198 Article 1331 Belgian Civil Code. However, under certain circumstances they could still be accepted as a 
presumption in cases where evidence by presumptions is allowed. Minjauw, H., Vandendriessche, J. (2008) “Titel 
VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), Bestendig Handboek Verbintenissenrecht, 
Mechelen: Kluwer, VI.3-87-88; De Page, H. (1967) Traité élémentaire de droit civil Belge, Tome Troisième (Les 
Obligations), Brussel: Bruylant, 852; Van Gerven, W., Covemaker, S. (2006) Verbintenissenrecht, Leuven: Acco, 
680. 
199 Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-88.  
200 Article 1332, first line Belgian Civil Code.  
201 Article 1332, second line Belgian Civil Code. 
202 Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-95-96; De Page, H. (1967) Traité élémentaire 
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least one legal act, which is appropriated and signed by the parties.203 The probative value of 
correspondence as a private instrument will depend on whether the correspondence is able 
to accurately and precisely document the parties’ intentions.204 If correspondence cannot be 
accepted as a private instrument, for instance due to absence of a valid signature, it could still 
be presented as beginning of evidence in writing, if the conditions thereto – being a written 
document emanating from the person against whom it is invoked or appropriated by that 
person and rendering the alleged fact probable – are met.205 If also the qualification of 
correspondence as beginning of evidence in writing fails, it could still be attempted to qualify 
it as an extrajudicial confession or as a factual presumption.206 
3.4.4.6 Others  
The Belgian Civil Code also refers to a number of other types of evidence, such as tallies. 
Notches on a tally stick corresponding to counter-notches provide evidence between parties 
used to establish deliveries between them in that way.207 Instruments of recognition and 
confirmation are instruments drafted to recognize or confirm earlier agreements.208 As with 
transcripts, they are not accorded a significant probative value and the original can still be 
required.209 An act of confirmation can be used to correct the relative nullity of the original, 
be it under strict conditions.210 
3.5 Non-written evidence 
Despite the clear preference of the rules of Belgian civil law for evidence in writing, there are 
also specific rules addressing particular types of non-written evidence.  
3.5.1 Witness statements 
Witness statements are statements made under oath before court by persons claiming to have 
directly observed acts or events or that have indirectly gained knowledge about such acts or 
events.211 As discussed, the rules set by article 1341 Belgian Civil Code always allow for 
                                                        
de droit civil Belge, Tome Troisième (Les Obligations), Brussel: Bruylant, 868; Mougenot, D. (2002) Droit des 
obligations: la preuve, Brussel: Larcier, 243-244. 
203 See section 3.4.1. When mutual agreements are included in the correspondence, the formalities of article 
1325 Belgian Civil Code must in principle be complied with. However, out of practical concerns, it has been 
accepted that correspondence cannot comply with all of these formalities, such as the requirement to produce 
as many originals as there are parties with discernable interest. Minjauw, H., Vandendriessche, J. (2008) “Titel 
VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), Bestendig Handboek Verbintenissenrecht, 
Mechelen: Kluwer, VI.3-96; Mougenot, D. (2002) Droit des obligations: la preuve, Brussel: Larcier, 245. Article 
1326 Belgian Civil Code regarding the unilateral promises of payment remains applicable. 
204 If such intentions are clear and the other properties and formalities are complied with, correspondence can 
be accepted as a private instrument, thus being accorded the accompanying probative value. Minjauw, H., 
Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), Bestendig 
Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-96; Mougenot, D. (2002) Droit des obligations: la preuve, 
Brussel: Larcier, 244-245. As noted before, the judge has the competence to interpret the document to discover 
those intentions, following article 1156 Belgian Civil Code.  
205 Cornelis, L. (2000) Algemene theorie van de verbintenis, Antwerpen: Intersentia, 223. See section 3.4.3.  
206 These types of evidence are discussed further on, in sections 3.5.3 and 3.5.2 respectively.  
207 Article 1333 Belgian Civil Code.  
208 Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-92.  
209 Article 1337 Belgian Civil Code.  
210 Articles 1338-1340 Belgian Civil Code.  
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evidence to be provided in writing, by oaths or by confessions, yet limit the use of evidence 
by witness statements and presumptions. Therefore, evidence provided by witness 
statements is often only allowed as supplementary evidence – for instance supplementing 
beginning of evidence in writing – and is not accorded a high probative value and thus left up 
to the discretion of the judge.212 When witness statements are admissible, the judge retains 
the right to decide whether this type of evidence can serve the case at hand, provided he does 
not deny a party’s right to invoke such evidence.213 As witness statements do not have a 
predefined probative value of their own, the judge remains free to decide upon that value.214 
The judge may decide to follow some statements made by the witnesses and to refute others 
as insufficiently credible, or may decide to follow one witness even when his statement is 
contradicted by other witnesses.215 
3.5.2 Presumptions 
Presumptions are conclusions drawn by law or by a judge from a known fact to decide upon 
an unknown fact.216 This entails a certain reasoning, whereby an established fact is used to 
deduct from it another fact which has not been proven yet.217 It allows the court to decide 
with a probability bordering upon certainty that certain legal facts have occurred, in turn 
leading to conclusions regarding the existence of legal obligations.218  
3.5.2.1 Statutory presumptions 
Statutory presumptions are presumptions that by specific legal provisions have been drawn 
from certain acts or facts.219 Their admissibility follows from their very existence, as their 
admissibility is prescribed by law.220 Also the probative value of statutory presumptions is 
clearly regulated by Belgian civil evidence law.221 Statutory presumptions relieve the party in 
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whose benefit they are concluded from any burden of proof.222 Whether the opposing party 
can produce counterproof depends on the refutability of the statutory presumptions.223 
Refutable statutory presumptions – iuris tantum – are considered valid, unless the opposing 
party can prove otherwise.224 Irrefutable statutory presumptions – iuris et de iure – do not 
allow counterproof, except by oath or confession.225  
3.5.2.2 Factual presumptions 
When a presumption is not proscribed by law and thus left to the discretion of the judge, it 
concerns a factual presumption.226 Despite being a fairly open category of evidence, factual 
presumptions must comply with a number of requirements. First, the facts underlying the 
reasoning of the factual presumption must be clearly established, meaning that uncertain or 
probable facts cannot serve.227 Second, the conclusion – being the presumption – drawn from 
the established fact must be plausible and justifiable. This means that the presumption does 
not need to be an inevitable conclusion given the facts, but only a possible conclusion.228 
However, such conclusion should still be possible, given the facts, and thus not be unrelated 
or unjustifiable.229 In other words, there must be a clear correlation between the established 
facts and the conclusion drawn from them.230 Third, the presumptions considered by the judge 
must be weighty, certain and concordant.231 However, despite the fact that it is in principle up 
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to the court to deduct a presumption from established facts, it are often the parties who 
present presumptions of their own in hopes of enhancing the credibility of their case.232 
 
Evidence by factual presumptions is principally only allowed where evidence by witness 
statements is considered admissible, unless when acting against an act of fraud or 
deception.233 Both types of evidence are seemingly put at the same place in the probative 
hierarchy following from the provisions of the Belgian Civil Code. This means that factual 
presumptions do not have a predefined probative value, leaving the decision upon their value 
up to the judge.234 Consequently, counterproof can be delivered by all means.235  
3.5.3 Other types of non-written evidence 
Next to witness statements and presumptions, the Belgian Civil Code lists a few more types of 
non-written evidence. This mainly concerns oaths and confessions, as well as a provision 
aimed at the cases where no written evidence could be produced. As these types of evidence 
have no direct relation to this research, they will not be further discussed. 
3.6 The originality requirement 
The previous sections provided an overview of the classic rules on evidence in Belgian civil 
law. Here, conclusions will be drawn from this overview with regard to the notion of 
originality. Also the historical origins of this requirement and its place in the preference for 
evidence in writing will be analyzed. 
3.6.1 Originality in classic Belgian civil law 
From the previous overview, it becomes clear that the rules on evidence under Belgian civil 
law show a distinct preference for evidence in writing. The main provision on admissibility, 
article 1341 Belgian Civil Code, explicitly aims to prohibit the use of certain types of evidence 
that are often considered to be less trustworthy, namely witness statements and 
presumptions. In terms of legal certainty, there are only few types of evidence other than 
public and private instruments that can provide the parties with almost absolute certainty 
regarding their admissibility and their probative value. Many other types of evidence possess 
only incomplete or no probative value, leaving the final decision on the value of such evidence 
up to the judge.  
 
For the purposes of these rules on evidence, instruments can be defined as documents that 
contain information about legal acts between the parties and which are signed and 
appropriated by those parties. When a document does not possess the properties or 
formalities to be considered as an instrument, it could still – under certain conditions – be 
considered as a beginning of evidence in writing, a form of incomplete evidence. When also 
the qualification of evidence as beginning of evidence in writing fails, there will at most be a 
factual presumption.  
 
The main finding here is that within the general preference for evidence in writing the Belgian 
Civil Code accords a higher probative value to writings that display a higher degree of 
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reliability. The most important element in providing guarantees toward such reliability is the 
signature. It is here that the importance of originality can be situated. Despite technological 
evolutions, thanks to which a perfect and reliable identical reproduction of a document can 
be produced, the lack of a handwritten signature on that copy will still principally disqualify it 
from being considered as an original instrument.236 The sanction for failing to provide a valid 
signature will therefore be the barring of the document from qualification as an original 
instrument, thus assigning it a qualification of beginning of evidence in writing at most. As a 
result, it will be an important element of the analysis under the next sections to see how 
electronic information can cope with this signature requirement, lest its probative value 
strand at the lower levels of the evidentiary hierarchy.  
 
Another finding that relates to the originality requirement is the idea that providing evidence 
always entails a reliance on certain presumptions of truth. As noted, the rules on evidence do 
not focus on establishing the factual truth, but rather a legal truth. When evidence is 
sufficiently reliable, it can be presumed to establish such legal truth. These presumptions are 
present at all layers of the rules on evidence. As it is practically unfeasible to conduct a full 
and thorough examination of each and every document produced as evidence, the 
examination of certain criteria – mainly being the fulfillment of a number of formalities and 
verifying whether or not a valid signature is present – will determine the value of such 
document. Here, it can be held that the presence of a valid signature on a document leads to 
the presumption of its trustworthiness and thus to its qualification as an original instrument. 
As already touched upon when exploring the notion of originality itself, the originality 
requirement in Belgian civil law can therefore be fulfilled by adhering to formalities. 
3.6.2 Origins of the originality requirement 
The preference for evidence in writing in the Belgian Civil Code was already present in the 
preparatory works of the 1804 Code Napoleon. It can be found directly in Jean-Étienne-Marie 
Portalis’ discours préliminaire du premier projet de Code civil. In this text, Portalis holds that 
writing is the natural proof of contracts.237 However, in an attempt to reconcile the different 
laws applicable in France at that time, he does allow proof to be delivered by witnesses in the 
case where a beginning of evidence in writing is present, thus serving as supplementary 
proof.238 His rejection of witness statements as complete evidence on its own is expressed as 
fearing that witnesses may be corrupted, or that their memory could fail them.239 
 
It is in the same writing that Portalis expresses his support for the principle of contractual 
freedom, holding that the freedom to contract should only be limited by justice, decency and 
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the public good.240 While this principle can also be understood as giving parties the freedom 
to decide how they want to conclude their contract – for instance be it oral or in writing – the 
formalism introduced into civil law by 19th century jurisprudence can be considered as 
somewhat hollowing out this freedom.241 Moreover, the courts at that time established the 
formalism found in the Belgian Civil Code as absolute: when a formality is proscribed, it must 
be followed.242 However, case law does demonstrate a certain leniency when it comes to 
formalities under the rules on evidence: even when not all formalities are adhered to, a writing 
could have probative value.243 
 
Despite this leniency, the late 20th century saw once again the rise of stricter opinions in 
jurisprudence and doctrine, thus re-establishing formalism in civil law.244 This time, the goal 
of this formalism was to protect a particular weaker party, especially the consumer.245 It is 
against this background of renewed formalism – which was of course purely aimed at paper 
documents and procedures – that technological developments introduced the process of 
digitalization, as will be discussed in the following section. The originality requirement should 
then be viewed in this framework of formalism. More precisely, it constitutes the fixation of 
the language of the agreement on its first carrier, which must also be signed.246  
 
The formalities in civil law are, however, not the sole invention of the Code Napoleon or of 
later jurisprudence. Over a century earlier, in 1689, Jean Domat wrote about the need to have 
the judge ascertain whether the formalities of a proof are adhered to.247 More specifically, he 
references the need to assess whether a writing that is to serve as proof constites an original 
or a copy.248 Like Portalis after him, Domat considered writing the best proof for contractual 
agreements.249 In this, he references the maxim “contra scriptum testimonium non scriptum 
testimonium non fertur”, meaning that witness statements cannot be used against evidence 
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in writing. Moreover, he explicitly mentions the need for a signature in order for a writing to 
constitute a private instrument.250 In this, he draws inspiration from the earlier Ordonnance 
de Louis XIV of April 1667.251 This Ordonnance, in turn, finds inspiration in the earlier 
Ordonnance de Moulins of 1566, which deviated from classic Roman law in limiting the cases 
in which oral proof could be delivered.252 As such, the Ordonnance de Moulins can be 
considered as the direct precursor to the current article 1341 of the Civil Code. 
 
Originality is also by Domat considered as one of the core formalities in probative law: “ la 
vérité des actes écrits s’établit par les actes mêmes, c’est-à-dire, par la vûë des originaux” (the 
truth of written acts is established by those acts themselves, meaning the sight of the 
original).253 Moreover, he states that a person against whom a copy is invoked can always 
demand sight of the original, the direct precursor to the Civil Code’s article 1334.254 Domat, 
however, did not posit a new theory here: he refers back to Justinianus’ Corpus Iuris Civilis.255 
However, while the distinction between originals and copies can be drawn back to classic 
Roman law, the specific formalities of article 1325 of the Civil Code are not so ancient: they 
were introduced by decisions of the Parlement de Paris in the 18th century.256 Though, while 
the rule of the double original – in the cases where there are two parties – was only officialized 
at that time, practice was already developing to achieve this end. In maritime commerce, for 
instance, the charte-partie came into use in the 16th century, whereby a maritime transport 
contract would be cut in half, giving each party a piece of the original.257 
 
Summarizing, it can be held that the notion that an original has more value than a copy was 
already present in Roman law. The prevalence of written evidence, however, was only later 
put forward more expressly, and found its way from the Ordonnance de Moulins into the Civil 
Code. Also the formalities regarding the originality requirement are a more recent evolution. 
After developing in maritime practice, the requirements of the current article 1325 of the Civil 
Code were only first formalized by the Parlement de Paris in the 18th century. Further 
jurisprudence in the 19th and 20th century developed more formalities.  
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The main rationale behind this requirement and its formalities is to provide reliability and 
protection. Originals are historically preferred to copies, because copies used to be produced 
by hand, thus potentially exposing them to error or fraud.258 The formalities developed around 
the originality requirement can be held to relate mainly to the protection of potentially weaker 
parties. Here, the requirements of article 1325 of the Civil Code aim to provide all parties with 
the same probative power. In the following sections, it will be analyzed how this rationale can 
be reconciled with the process of digitalization. The main focus will be put on the core 
formality for originals: the signature. 
4 The process of digitalization 
As can be gathered from the previous section, the rules on evidence in the Napoleonic Civil 
Code are very much focused on paper document processes. The obvious reason for this is that 
in 1804 handwritten paper documents were practically the only means available for drafting 
private instruments. Copies of these documents were handwritten as well, thus leaving room 
for forgery or mistakes. As noted, this is the main reason why a higher probative value was 
accorded to originals. Moreover, handwritten documents had to be exchanged physically 
between parties. In the meantime, however, several waves of technological innovation have 
significantly changed the way in which information is drafted, copied and exchanged between 
parties.  
 
First, there have been several developments in how documents between parties are drafted. 
An early example is the typewriter, diminishing the need for handwritten documents. 
Currently, private instruments between parties are almost exclusively drafted using word 
processing software on computers. These computers have also brought about a paradigm shift 
in the relation between information and its carrier. While with paper documents the 
information is inextricably linked to the carrier, this is no longer the case when using 
computers. Here, the information is stored in a computer file – which in itself is a collection of 
data and resource files coupled with metadata259 – and is manifested as a result of the 
interaction of the hardware and software used for consultation with that file. The file can be 
moved freely, and is therefore not bound to a particular information carrier.  
 
Second, there have been developments in how information is copied. Long gone is the time 
where the production of a duplicate of a document required manual labor. Already in the 19th 
century was the production of duplicates facilitated by carbon paper. In the 20th century, the 
invention of the photocopier – or Xerox – allowed for the quick production of reliable copies. 
Also here, the use of computers – combined with printers – greatly facilitated the production 
of larger numbers of originals or duplicates thereof.  
 
Third, technology has changed the way in which information is exchanged between parties. 
From the fax to the Internet, technology has significantly reduced the need for parties to meet 
in order to arrange a physical transfer of information. Currently, as information is more and 
more created electronically, together with the advent of electronic procedures to guarantee 
                                                        
258 Demoulin, M. (2012) “L’archivage électronique et le droit: entre obligations et precautions”, In: Demoulin, M. 
(ed.) L'archivage électronique et le droit, Brussels: Larcier, 32.  
259 Siracusa, J. (2003) “About the Finder…”, Ars Technica, 2 April 2003. 
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the authenticity and integrity of that information, the electronic transfer of information 
between parties has become standard practice.  
 
Fourth, the societal shift toward the creation of electronic information has also resulted in the 
creation of new information types. No longer are agreements between parties solely 
concluded in what can be considered as documents in the strict sense – either in paper or 
electronic form. These new information types include e-mails, text messages, social media 
posts, and blogs. New information types are also not constricted to purely text based 
information, they can also include pictures – on platforms such as Instagram and Snapchat – 
and video – including so-called vlogs.  
 
These technological changes in how information is drafted, copied and transferred, as well as 
the development of new information types, are posing a clear challenge to the 19th century 
rules on evidence found in Napoleonic civil law. Handwritten documents have become a rarity, 
handwritten signatures cannot be applied to electronic information, and electronic 
information exchange deviates from the classic notion of one party losing possession over that 
information. The process of society’s embrace of electronic information can be referred to as 
the digitalization process, and it poses obvious challenges to lawmakers who find the law to 
be increasingly at odds with this process. New legislation therefore seemed in order.260 
 
One example of such new legislation relates to the electronic signature. As noted before, 
handwritten documents are becoming a rarity, thus also posing a challenge to the notion of 
signatures. After all, how should a handwritten signature be affixed to information consisting 
out of computer bits? The electronic signature therefore provides a way to satisfy the 
requirements and goals of a handwritten signature in an electronic way. One of the earliest 
examples of such electronic signature in law can be found in the US State of Utah, in 1995.261 
Here, cryptographic means – more in particular a hashing function and a public key interface 
(PKI), also known as a digital signature – were used to establish an equivalence between a 
handwritten and electronic signature. This model was subsequently adopted in Germany262 
and Italy263, and became the inspiration for an EU-wide legal framework on electronic 
signatures.264 The EU followed a more technology-neutral approach, yet still reserved a 
                                                        
260 While the focus of this paper is on continental EU law, this problem applies just as well to common law. One 
example is the US, where the Federal Rules on Evidence were amended to reflect that for “electronically stored 
information, “original” means any printout--or other output readable by sight--if it accurately reflects the 
information. An “original” of a photograph includes the negative or a print from it.” Fed. R. Evid. 1001(d).  
261 Utah Digital Signature Act, Utah Code §46-3-101 - 504. 
262 Gesetz vom 13. Juni 1997 zur Regelung der Rahmenbedingungen für Informations- und 
Kommunikationsdienste (Informations- und Kommunikationsdienste-Gesetz - IuKDG), BGBl. I 28 July 1997, 1872–
6. 
263 Legge n. 59 15 marzo 1997 Delega al Governo per il conferimento di funzioni e compiti alle regioni ed enti 
locali, per la riforma della Pubblica Amministrazione e per la semplificazione amministrativa, Gazzetta Ufficiale 
n. 63 of 17 March 1997. 
264 Directive 1999/93/EC of the European Parliament and of the Council of 13 December 1999 on a Community 
framework for electronic signatures, OJ L 13 of 19 January 2000, 12-20. This directive is to be replaced by: 
Regulation (EU) No 910/2014 of the European Parliament and of the Council of 23 July 2014 on electronic 
identification and trust services for electronic transactions in the internal market and repealing Directive 
1999/93/EC, OJ L 257 of 28 August 2014, 73-114.  
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specific spot for the technique of the digital signature as its qualified electronic signature.265 
Under the new rules, electronic signatures cannot be denied effectiveness and admissibility 
as evidence solely on the grounds of them being a signature in electronic form or for not being 
a qualified electronic signature.266 National courts, however, retain the competence to accept 
such electronic signatures as valid in terms of evidence or not.267 Member States can thus 
decide when to allow electronic signatures, but where they are allowed their effectiveness 
cannot be denied.268  
 
Another initiative taken by the European legislator was aimed at electronic commerce, 
including the use of electronic contracts. In 2000, the EU adopted the so-called E-commerce 
Directive – or: Directive on Electronic Commerce – for the purposes of further developing the 
internal market in terms of establishment of service providers, commercial communications, 
electronic contracts, the liability of intermediaries, codes of conduct, out-of-court dispute 
settlements, court actions and cooperation between Member States.269 The reason for this is 
that the lack of specific legislation aimed at facilitating the emergence and development of 
electronic commerce was found to be leading to a lack of legal certainty and mistrust.270 Apart 
from including provisions aimed at various matters, such as unsolicited commercial 
communications and the liability of intermediary service providers, this directive also includes 
provisions aimed at facilitating the conclusion of contracts by electronic means.271 More in 
particular, it is stated that Member States must allow contracts to be concluded by electronic 
means, meaning that such contracts cannot be denied legal effectiveness and validity solely 
because their having been concluded by electronic means.272 The way in which this directive 
influenced Belgian civil law will be discussed further on in this paper. 
 
While the efforts of the legislator in facilitating the digitalization process can certainly be 
applauded, it must be reminded that these initiatives also demonstrate a clear choice for a 
particular policy option. Rather than seeing electronic information as a fundamental paradigm 
shift worthy of its own unique rules – as paper-based information has – the legislator has 
                                                        
265 Dumortier, J. (2004) “Legal status of qualified electronic signatures in Europe”, in Paulus, S., Pohlmann, N. and 
H. Reimer (eds), ISSE 2004-Securing Electronic Business Processes, Wiesbaden: Springer Vieweg, 281–289. 
266 Article 5(2) Directive 1999/93/EC. 
267 This follows from recital 21 to Directive 1999/93/EC, which states that national law must decide upon when 
to accept electronic signatures and electronic documents and that “this Directive is without prejudice to the 
power of a national court to make a ruling regarding conformity with the requirements of this Directive and does 
not affect national rules regarding the unfettered judicial consideration of evidence”. See: Dumortier, J., 
Vandezande, N. (2014) “Legal evidence in a digital context: will signatures disappear?”, In: Savin, A., Trzaskowski, 
J. (eds.), Research Handbook on EU Internet Law, Cheltenham: Edward Elgar, 435-436. 
268 Note that the use of electronic contracts has been strongly enforced by article 9 of Directive 2000/31/EC, thus 
restricting the freedom of Member States to decide when to allow electronic signatures and electronic contracts. 
269 Article 1 Directive 2000/31/EC of the European Parliament and of the Council of 8 June 2000 on certain legal 
aspects of information society services, in particular electronic commerce, in the Internal Market ('Directive on 
electronic commerce'), OJ L 178 of 17 July 2000, 1-16. 
270 Van Eecke, P. (2003) “Hoofdstuk I. Artikelsgewijze bespreking van de wetten elektronische handel”, in: Van 
Eecke, P., Dumortier, J. (eds.), Elektronische Handel - Commentaar bij de wetten van 11 maart 2003, Brugge: Die 
Keure, 12-13. 
271 More in particular: article 9 Directive 2000/31/EC.  
272 Article 9 (1) Directive 2000/31/EC. Note, however, that article 9 (2) Directive 2000/31/EC does include a list 
of exceptions. For instance, Member States may require that the transfer of rights relating to real estate must be 
concluded on paper and not by electronic means.  
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chosen to merely ‘upgrade’ the scope of existing rules to extend to electronic information. As 
will become clear in the next section, this has not proven to be an entirely successful approach.  
5 Digitalization in the Belgian Civil Code 
This section will analyze how the Belgian legislator has implemented the digitalization process 
in Belgian civil law. In doing so, it assesses how electronic information can be presented as 
evidence under matters of Belgian civil law. An immediate and obvious finding here is that the 
Belgian Civil Code does not contain separate rules relating to the procurement of electronic 
information as evidence under civil proceedings. This already leads to a first finding, namely 
that the existing rules regarding the classic types of evidence will also have to be applied to 
the new types of evidence created by electronic information. Only in two cases, article 1317 
and article 1322, the Belgian Civil Code has been amended to allow for the application of these 
rules to matters concerning electronic information. The Belgian legislator has adopted three 
legal acts to facilitate this process. In this section, those three acts will first be analyzed. Here, 
it will become clear that the figure of the electronic signature has been introduced to act as 
the electronic counterpart of the handwritten signature. Given its importance, this figure will 
need to be further analyzed. Next, it will be analyzed how the existing rules on civil law 
evidence can be applied to matters of electronic information.  
5.1 Act of 20 October 2000 
On 20 October 2000, the Belgian legislator adopted an act concerning the introduction of the 
electronic signature in judicial proceedings.273 This brief act makes two important additions to 
the existing rules of the Belgian Civil Code: the electronic signature and the notification.274 As 
discussed before, the signature can be considered as the most important element under the 
rules of Belgian civil evidence law. It is the presence or absence of a valid signature that will 
to great extent determine the admissibility and probative value of the evidence presented 
during civil proceedings. However, as the signature is typically defined as being a handwritten 
mark applied directly to a document, it is clear that this figure cannot be applied to electronic 
information.275 Being dynamic and not fixed to a particular medium, electronic information is 
by nature not adapted to accommodate the formalities expected from a signature. Only if the 
electronic information would be made static and fixed to a medium – i.e. printed onto paper 
– the application of a signature would become possible. As noted before, an EU directive was 
adopted that introduced the notion of electronic signatures.276 Under Belgian law, this has 
resulted in the addition of a second paragraph to article 1322 Belgian Civil Code by the Act of 
20 October 2000. This paragraph states: “For the application of this article, a whole of 
electronic data that can be attributed to a particular person and that can demonstrate the 
integrity of the contents of the instrument can be considered to comply with the requirements 
                                                        
273 Act of 20 October 2000 introducing the use of means of telecommunication and of the electronic signature in 
judicial and extrajudicial proceedings, Belgian State Gazette 22 December 2000. 
274 It also contained a number of provisions amending the Belgian Judicial Code. These provision were later 
removed again. 
275 Storme, M.E. (2001) “De invoering van de elektronische handtekening in ons bewijsrecht”, Rechtskundig 
Weekblad, 1514.  
276 Directive 1999/93/EC of the European Parliament and of the Council of 13 December 1999 on a Community 
framework for electronic signatures, Official Journal L 013 of 19 January 2000, 12-20. This directive will be further 
discussed under section 5.2.1. 
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of a signature.”277As a result, also electronic information can be considered to be signed if 
there is electronic data that can establish the authorship of that ‘signature’, if that author 
cannot repudiate his authorship – thus also establishing the author’s intention to appropriate 
the contents of the signed electronic information – and if that data can establish the integrity 
of the contents of the signed electronic information. In principle, such signed electronic 
information could be qualified as a private instrument.278 
 
The broad formulation of the new article 1322 does not include any specific formalities. 
However, the electronic signature must display certain properties. First, the signature must 
be a whole of electronic data. This can be very broadly interpreted.279 Second, that electronic 
data must be able to be attributed to a particular person. While it is not explicitly stated that 
that person must be identified, it is clear that such identification can follow from the fact that 
the person must be particular.280 Also in the preparatory works, explicit reference is given to 
identification and attribution as being main characteristics of a signature that should be 
transposed to the electronic version of a signature.281 Therefore, as with a handwritten 
signature, the placement of a signature by electronic data is also presumed to constitute the 
appropriation of the content of the signed information by the signatory.282 Third, in order for 
the electronic data to be considered as a signature, it must demonstrate the integrity of the 
signed information. As already discussed, a signature is generally accepted to provide proof 
that the signed document has not been tampered with since the moment of signing.283 To 
ensure that this important property of the signature is maintained, the legislator has chosen 
to explicate it in its addition to article 1322 Belgian Civil Code.284 
 
An immediate concern that can be raised with the introduction of a signature by electronic 
means is whether this provision can suffice to fulfill all of the requirements to have electronic 
information be qualified as, for instance, a private instrument. After all, apart from being duly 
signed, instruments are considered to be documents in writing. Can electronic information, 
dynamic in nature and not bound to a particular medium, be considered as written documents 
as understood in the Belgian Civil Code? This question can be answered positively. Legal 
doctrine has established that there is no requirement that such documents in writing need to 
be handwritten, thus allowing for the use of modern techniques.285 In order for information 
                                                        
277 Article 2 Act of 20 October 2000. Author’s own translation. 
278 Note that, by inserting this addition into article 1322, the legislator has made it clear that this rule is only 
intended for application to private instruments. Other provisions, for instance requiring a certain type of will to 
be handwritten (article 970 Belgian Civil Code), can therefore not benefit from this addition. Van Eecke, P. (2009) 
“De elektronische handtekening in het recht”, T.B.H., 340.  
279 Van Eecke, P. (2009) “De elektronische handtekening in het recht”, T.B.H., 338. 
280 Id. 
281 Amendment 12 to the proposal to introduce new means of telecommunication in the judicial and extrajudicial 
procedures, Parl. St. Kamer 1999-2000, 0038/6, 11. 
282 Id. 
283 Van Eecke, P. (2004) Naar een juridische status voor de elektronische handtekening: Een rol voor de 
handtekening in de informatiemaatschappij?, PhD thesis KU Leuven – Faculty of Law, 326-327. 
284 Amendment 12 to the proposal to introduce new means of telecommunication in the judicial and extrajudicial 
procedures, Parl. St. Kamer 1999-2000, 0038/6, 11.  
285 Van Eecke, P. (2009) “De elektronische handtekening in het recht”, T.B.H., 333; De Page, H. (1967) Traité 
élémentaire de droit civil Belge, Tome Troisième (Les Obligations), Brussel: Bruylant, 794-795; Wéry, P., Gobert, 
D., Kerzmann, L. (2003) “La preuve”, In: Coipel, M., Wéry, P., Durant, I., Cruquenaire, A., Guide juridique de 
l'entreprise, Brussel: Kluwer, 47-48; Mourlon Beernaert, F., Gaudy, A. (2006) “Partie VI. Le droit de la preuve – La 
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to be accepted as writing, it is sufficient that it is expressed in a language, using 
understandable signs, and given some durability.286 This has later been recognized by the 
legislator.287 
 
The original Civil Code contained a provision concerning notification. This provision was 
removed in 1949.288 The Act of 20 October 2000 restores this provision in a modified format, 
allowing for notification to be made by electronic means. The article is constituted very 
broadly, allowing that written notification can be made by all means that result in a written 
notification at the end of the recipient.289 Despite allowing for such notification to be made 
by a broad range of means, it is held that the recipient can request a signed notification, thus 
again reaffirming the importance of the signature. While this provision does not directly relate 
to the rules of evidence of the Belgian Civil Code, it is a clear attempt of the legislator to allow 
for the use of modern means of communication to be used in matters between parties.290  
 
The Act of 20 October 2000 is of invaluable importance to the implementation of electronic 
information into the hierarchy of evidence under Belgian civil law.291 Because of its provisions, 
duly signed electronic information could now be accepted as valid evidence, and even be 
qualified as a private instrument, thus being awarded the high probative value associated with 
that type of evidence.292 It is also important to note that the addition to article 1322 does not 
directly introduce the notion of the electronic signature or a particular technique to create 
such signatures, but only broadens the existing notion of the signature.293 The legislative 
preparations for the Act of 20 October 2000 make it very clear that it was the intention of the 
legislator to formulate the addition to article 1322 as broad as possible, in order to ensure its 
technological neutrality.294 One result of this broad notion is that a signature made by 
                                                        
preuve littérale”, In : X, Obligations. Traité théorique et pratique, Brussel: Kluwer, VI.4.2 – 3. This was also 
remarked in the legislative preparations to the Act of 20 October 2000: Amendment 12 to the proposal to 
introduce new means of telecommunication in the judicial and extrajudicial procedures, Parl. St. Kamer 1999-
2000, 0038/6, 11.  
286 Van Eecke, P. (2009) “De elektronische handtekening in het recht”, T.B.H., 333; Van Gerven, W., Covemaker, 
S. (2006) Verbintenissenrecht, Leuven: Acco, 696; Storme, M.E. (2001) “De invoering van de elektronische 
handtekening in ons bewijsrecht”, R.W., 1514-1515; Mougenot, D. (2002) Droit des obligations: la preuve, 
Brussel: Larcier, 139-140. 
287 Under the Act of 11 March 2003 concerning certain legal aspects of services of the information society, Belgian 
State Gazette 17 March 2003. This Act will be further discussed under section 5.3. 
288 As noted in article 3 Act of 20 October 2000.  
289 Article 3 Act of 20 October 2000. More in particular, the article references telegrams, telex, telefax, electronic 
mail or any other form of telecommunication means.  
290 Caboor, P. (2001) “De wet van 20 oktober 2000 tot invoering van het gebruik van telecommunicatiemiddelen 
en van de elektronische handtekening in de gerechtelijke en de buitengerechtelijke procedure: een eerste 
verkenning”, A.J.T., 639. 
291 It can also be argued that this provision provides some relief to the classic duality maintained between original 
and copy. By allowing the signing of electronic information – thus allowing electronic information to fulfill the 
same integrity requirements as desired from paper documents – such signed electronic information can now be 
considered as an original and no longer as merely a copy. Amendment 12 to the proposal to introduce new means 
of telecommunication in the judicial and extrajudicial procedures, Parl. St. Kamer 1999-2000, 0038/6, 11-12; Van 
Eecke, P. (2009) “De elektronische handtekening in het recht”, T.B.H., 339. 
292 Storme, M.E. (2001) “De invoering van de elektronische handtekening in ons bewijsrecht”, R.W., 1514; Van 
Eecke, P. (2009) “De elektronische handtekening in het recht”, T.B.H., 337-338. 
293 Van Eecke, P. (2009) “De elektronische handtekening in het recht”, T.B.H., 337.  
294 “The formulation of the proposed article is not limited to the procedure of the “digital” signature, in order to 
allow for the development of new techniques. In doing so, the risk that the Civil Code will have to be amended 
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electronic means is not automatically accepted as being equal to a handwritten signature. 
Given the formulation of article 1322 Belgian Civil Code, it will be up to the judge to verify 
whether the electronic data presented to him complies with the identification, non-
repudiation and integrity requirements of that article.295 While it could be argued that the 
broad concept of article 1322 Belgian Civil Code, by relying on the appreciation of the judge, 
cannot provide legal certainty regarding whether or not electronic data presented as a 
signature will be accepted as being an actual signature, such judiciary appreciation was 
already present for handwritten signatures as well.296 Another consequence of this broad 
notion is that no specific formalities were introduced, leaving the acceptance of electronic 
data presented as a signature up to the deduction of three properties from that data. While 
these properties – identification, non-repudiation and integrity – were already important 
elements for the validation of handwritten signatures, their inclusion under the broad notion 
of article 1322 allows for the acceptance of very different techniques to satisfy the classic 
signature requirement.297  
5.2 Act of 9 July 2001 
With the Act of 20 October 2000, the Belgian legislator broadened the existing notion of the 
signature to allow for signatures to be created by electronic means. Later, on 9 July 2001, the 
Act on electronic signatures was adopted.298 299 The latter act is the Belgian implementation 
of the European Directive on electronic signatures.300 While it may be perceived that the 
legislator first broadened the notion of signatures and only later thought about introducing 
electronic signatures, this is not correct.301 In fact, the legislative proposal leading to the Act 
                                                        
repeatedly is avoided.” (Original text: De omschrijving van het voorgestelde artikel is echter niet beperkt tot het 
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295 Van Eecke, P. (2009) “De elektronische handtekening in het recht”, T.B.H., 339; Storme, M.E. (2001) “De 
invoering van de elektronische handtekening in ons bewijsrecht”, R.W., 1520; Wéry, P., Gobert, D., Kerzmann, L. 
(2003) “La preuve”, In: Coipel, M., Wéry, P., Durant, I., Cruquenaire, A., Guide juridique de l'entreprise, Brussel: 
Kluwer, 62. 
296 Caboor argues that, by not providing for a clear legal rule, article 1322 Belgian Civil Code leaves this matter 
entirely up to the judge and thus fails to deliver legal certainty. Caboor, P. (2001) “De wet van 20 oktober 2000 
tot invoering van het gebruik van telecommunicatiemiddelen en van de elektronische handtekening in de 
gerechtelijke en de buitengerechtelijke procedure: een eerste verkenning”, A.J.T., 638. Mougenot uses similar 
arguments: Mougenot, D. (2002) Droit des obligations: la preuve, Brussel: Larcier, 194-195. However, Van Eecke 
and the Belgian legislator have argued that this is no different from the existing appreciation margin by the judge. 
Van Eecke, P. (2009) “De elektronische handtekening in het recht”, T.B.H., 339; Amendment 12 to the proposal 
to introduce new means of telecommunication in the judicial and extrajudicial procedures, Parl. St. Kamer 1999-
2000, 0038/6, 12. 
297 Amendment 12 to the proposal to introduce new means of telecommunication in the judicial and extrajudicial 
procedures, Parl. St. Kamer 1999-2000, 0038/6, 11. 
298 Act of 9 July 2001 concerning the determination of certain rules regarding the legal framework for electronic 
signatures, electronic certified mail and certification services, Belgian State Gazette 29 September 2001. 
299 In recent years, the Belgian legislator has undertaken an effort in codifying different legislative acts on 
economic matters into a Code of Economic Law. While the Act of 9 July 2001 is at the moment of writing not yet 
included in that Code, it is clear that there is an intention on doing so. See footnote 493. 
300 Directive 1999/93/EC of the European Parliament and of the Council of 13 December 1999 on a Community 
framework for electronic signatures, Official Journal L 013 of 19 January 2000, 12-20. 
301 Van Eecke, P. (2004) Naar een juridische status voor de elektronische handtekening: Een rol voor de 
handtekening in de informatiemaatschappij?, PhD thesis KU Leuven – Faculty of Law, 592. 
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of 9 July 2001 was already under parliamentary discussion at the same time as the proposal 
eventually leading to the Act of 20 October 2000.302 More importantly, the provision 
broadening the signature notion – the addition to article 1322 Belgian Civil Code – was not 
originally part of that proposal and was only introduced when during the discussions on the 
proposal regarding electronic signatures it was found that first an amendment to the Belgian 
Civil Code was needed in order for such techniques to be allowed under Belgian civil evidence 
law.303 
5.2.1 The electronic signature 
As discussed, the broadening of the notion of a signature established by article 1322 Belgian 
Civil Code opens a wide range of possibilities to create signatures by electronic means. In 
principle, a picture of a handwritten signature or even the signature typically found at the 
bottom of an e-mail could be considered as signatures under that provision, be it that the 
judge will have to decide whether those signatures can sufficiently demonstrate the three 
properties expected from such signatures – identification, non-repudiation and integrity.  
 
Moreover, the aforementioned EU directive established three distinct types of electronic 
signatures. The most developed type, the qualified electronic signature, is granted automatic 
equivalence to a handwritten signature.304 While the directive does establish a non-
discrimination principle – prohibiting Member States to deny validity to an electronic 
signature solely on the basis of it being in electronic form or for not being a qualified electronic 
signature305 – the acceptance of the other two types of electronic signatures is mostly left 
open to the discretion of the Member States. As a result, it is clear that the directive cannot 
be understood as imposing the use of electronic signatures in all instances where a 
handwritten signature is required.306  
 
In its most basic form, Directive 1999/93/EC defines an electronic signature as “data in 
electronic form which are attached to or logically associated with other electronic data and 
which serve as a method of authentication”.307 The directive does not clarify how the different 
elements of this provision should be interpreted. In general, it can be held that the 
requirement of attachment or logical association should be interpreted as meaning that there 
should be a clear physical or logical bond between the data serving as a signature and the 
electronic information intended to be signed.308 Authentication, in turn, should be considered 
as establishing the non-reputable origin and the integrity of the signed electronic 
                                                        
302 The former was introduced on 16 December 1999, the latter on 4 August 1999. Note, however, that both 
proposals were already discussed within the government during the previous parliamentary session. Proposal 
introducing new means of telecommunication in the judicial and extrajudicial procedures, Parl. St. Kamer 1997-
1998, 1501/1; Proposal concerning the working of certification services regarding the use of electronic 
signatures, Parl. St. Kamer 1999-2000, 0322/1, 5.  
303 Amendment 12 to the proposal to introduce new means of telecommunication in the judicial and extrajudicial 
procedures, Parl. St. Kamer 1999-2000, 0038/6; Proposal concerning the working of certification services 
regarding the use of electronic signatures, Parl. St. Kamer 1999-2000, 0322/1. 
304 Article 5 (1) Directive 1999/93/EC. 
305 See also: Mougenot, D. (2002) Droit des obligations: la preuve, Brussel: Larcier, 182. 
306 J. Dumortier (2004) “Legal Status of Qualified Electronic Signatures in Europe”, in Paulus, S., Pohlmann, N., 
Reimer, H. (ed.), ISSE 2004-Securing Electronic Business Processes, Wiesbaden: Vieweg, 281-289. 
307 Art. 2 (1) Directive 1999/93/EC. 
308 Van Eecke, P.  (2009) “De elektronische handtekening in het recht”, T.B.H., 342. 
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information.309 In keeping this definition as broad as possible, it is clear that the EU aimed for 
this to apply to all kinds of signatures by electronic means. While this definition does resemble 
what has been stipulated in the addition to article 1322 Belgian Civil Code, article 1322 should 
not be considered as the transposition of this provision of the directive.310 Following the non-
discrimination rule included in the directive, such common electronic signature cannot be 
denied legal validity solely on the basis of it being a signature in electronic form or for not 
being a qualified electronic signature.311 However, the judge to which evidence signed with an 
electronic signature is presented remains free to decide whether that signature fulfills all of 
the requirements – the attachment or logical association and the authentication – in order for 
it to be accepted as such.312  
 
The second type of electronic signature introduced under Directive 1999/93/EC is the 
advanced electronic signature. This type is defined as “an electronic signature which meets 
the following requirements: (a) it is uniquely linked to the signatory; (b) it is capable of 
identifying the signatory; (c) it is created using means that the signatory can maintain under 
his sole control; and (d) it is linked to the data to which it relates in such a manner that any 
subsequent change of the data is detectable”.313 The main difference between the common 
and the advanced electronic signature is that for the advanced electronic signature the 
principles of identification, non-repudiation and integrity are clearly defined.314 While the 
directive does not explicitly define how these requirements should be met, it is clear that the 
technique of the digital signature is the preferred method hereto, as well as the only method 
accepted until now.315 The recognition of the advanced electronic signature is principally the 
same as that of the common electronic signature: on the basis of the non-discrimination rule, 
it cannot be denied validity solely on the basis of it being an electronic signature or for it not 
being a qualified electronic signature, yet it is not granted automatic equivalence to 
handwritten signatures.316 However, as the technique of the digital signature is aimed at more 
clearly and more trustworthily establishing the origin and non-repudiation of the signature, as 
                                                        
309 Id. While it has been argued that the integrity of the electronic information does not necessarily need to follow 
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addition to article 1322 Belgian Civil Code supposedly is the transposition, only establishes a non-discrimination 
principle. Van Eecke, P.  (2004) Naar een juridische status voor de elektronische handtekening: Een rol voor de 
handtekening in de informatiemaatschappij?, PhD thesis KU Leuven – Faculty of Law, 623. 
311 Article 5 (2) Directive 1999/93/EC.  
312 Van Eecke, P. (2009) “De elektronische handtekening in het recht”, T.B.H., 342; Vandenabeele, V. (2002) “De 
elektronische handtekening: rechten en plichten van de certificatiedienstverlener, de certificaathouder en de 
vertrouwende derde”, T.B.B.R., 611; Mougenot, D. (2002) Droit des obligations: la preuve, Brussel: Larcier, 188-
189. 
313 Article 2 (2) Directive 1999/93/EC.  
314 Van Eecke, P. (2009) “De elektronische handtekening in het recht”, T.B.H., 343.  
315 Ibid., 343; Storme, M.E. (2001) “De invoering van de elektronische handtekening in ons bewijsrecht”, R.W., 
1516; Dumortier, J., Van Den Eynde, S. (2001) “De juridische erkenning van de elektronische handtekening”, 
Computerrecht, 185-194; De Corte, R. (2001) “Elektronische handtekening en identificatie in de virtuele wereld”, 
P&B, 225. 
316 Van Eecke, P. (2009) “De elektronische handtekening in het recht”, T.B.H., 343.  
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well as the integrity of the electronic information to which it is transfixed, it can be expected 
that the advanced electronic signature will be more easily recognized and accepted by a 
judge.317 
 
The digital signature is not a signature in its own right, but rather a cryptographic technique 
used to create electronic signatures.318 This technique combines two cryptographic methods, 
namely asymmetric cryptography using a Public Key Infrastructure (PKI) and a hash 
function.319 Before being able to generate signatures, each party operating within such 
scheme is issued a key pair, consisting out of a private key and a public key.320 These keys 
correspond with each other in the sense that whatever is encrypted using the private key can 
only be decrypted using the corresponding public key. Moreover, the relation between the 
public and private key is so complex that it is impossible to deduct the private key from the 
public key.321 When generating a signature to be affixed to certain electronic information, 
there will first be a hash algorithm used to calculate the unique hash value of the electronic 
information to which the signature will be affixed.322 Such hash value is unique in the sense 
that if even one single bit of that information is changed, a new hash calculation will result in 
a different hash value. Next, the PKI is used whereby the signatory’s private key is used to 
encrypt the hash value. The result, the digital signature, is attached to the electronic 
information. The party receiving that electronic information will then be able to verify the 
signature by decrypting the encoded hash value using the signatory’s public key. He will then 
calculate the hash value of the electronic information he received and compare it to the 
decoded hash value. If these values are the same, the information has not been altered 
between the moment of signing and the moment it is verified. The digital signature is then 
                                                        
317 Ibid., 344. 
318 As a result, the terms ‘electronic signature’ and ‘digital signature’ are not interchangeable. All signatures 
created using the digital signature technique are electronic signatures, but not all electronic signatures are 
created using the digital signature technique.  
319 Dumortier, J. (2010) ICT-Recht, Leuven: Acco, 140-143; Storme, M.E. (2001) “De invoering van de elektronische 
handtekening in ons bewijsrecht”, R.W., 1515-1516; Van Eecke, P. (2009) “De elektronische handtekening in het 
recht”, T.B.H., 335-336; Dumortier, J., Van Den Eynde, S. (2001) “De juridische erkenning van de elektronische 
handtekening”, Computerrecht, 185-194; De Corte, R. (2001) “Elektronische handtekening en identificatie in de 
virtuele wereld”, P&B, 221-224; Vandenabeele, V. (2002) “De elektronische handtekening: rechten en plichten 
van de certificatiedienstverlener, de certificaathouder en de vertrouwende derde”, T.B.B.R., 610; Mougenot, D. 
(2002) Droit des obligations: la preuve, Brussel: Larcier, 174-176. 
320 In symmetric cryptography, only one key is used to both encrypt and decrypt information. The obvious 
weakness of such scheme is that the person encrypting information will have to transfer the key to the recipient, 
thus exposing it to interception or abuse.  
321 Van Eecke, P. (2009) “De elektronische handtekening in het recht”, T.B.H., 335; Vandenabeele, V. (2002) “De 
elektronische handtekening: rechten en plichten van de certificatiedienstverlener, de certificaathouder en de 
vertrouwende derde”, T.B.B.R., 610. The two main weaknesses in asymmetric cryptography are therefore loss of 
the private key by the owner or cracking of the algorithm. To protect against the latter, keys are generally given 
a larger bit length, making them harder to crack. In the Belgian electronic identity card, for instance, key lengths 
of 1024 and 2048 bit are used. De Cock, D., Wolf, C., Preneel, B. (2006) "The Belgian Electronic Identity Card 
(Overview)", In: Dittmann, J. (ed.), Sicherheit 2005, Sicherheit - Schutz und Zuverlässigkeit, Beiträge der 3rd 
Jahrestagung des Fachbereichs Sicherheit der Gesellschaft für Informatik e.v. (GI), Lecture Notes in Informatics 
(LNI) LNI P-77, Bonner Köllen Verlag, 298-301. As a result, it is recommendable to ensure broad publication of 
public keys, in order to ensure that recipients of encrypted information can access the public key required to 
decrypt that information. This can be done, for instance, in public X.500 directories. ITU-T (2008) 
“Recommendation X.500”, itu.int.  
322 Using, for instance, the Secure Hash Algorithm (SHA), established by the US National Institute for Standards 
and Technology (NIST). NIST (2012) “Secure Hash Standard (SHS)”, FIPS PUB 180-4. 
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considered as valid and verified. The process of creating and verifying digital signatures has 
become easy and user-friendly with the development of several devices and applications 
capable of performing these tasks.323 In principle, this technique – as used in the advanced 
electronic signature – can provide certain guarantees regarding identification, non-
repudiation and integrity. The use of asymmetric cryptography already ensures non-
repudiation: what can be decrypted by a certain public key could only have been encrypted 
using the corresponding private key.324 The use of the hash function demonstrates whether 
or not the signed electronic information has been altered since the moment of signing.325 The 
only point where this technique could be argued to fall short is in identifying the signatory, as 
in principle the digital signature technique in itself does not guarantee who a key pair belongs 
to.326 
 
To counter the ownership problem of the keys used in the digital signature technique, the use 
of certificates was introduced. Here, a Trusted Third Party (TTP) is assigned the role of 
Certificate Authority (CA), which means that this party will certify that a certain key pair 
belongs to a particular person.327 Given the importance of this task, the role of CA is often left 
to public sector bodies. In Belgium, for instance, the Belgian State serves as the root CA that 
certifies ownership of all the signature certificates included in the Belgium electronic identity 
card.328 Also this notion of certification has been included under the scope of Directive 
1999/93/EC.329 Moreover, the directive includes specific requirements for the ‘qualified’ 
version of certificates330, CA’s331 and secure-signature-creation devices332. If an electronic 
signature is created using a secure-signature-creation device and attested by a qualified 
certificate – which by definition is issued by a qualified CA – the signature is considered as a 
qualified electronic signature, the third type of electronic signature proclaimed by the 
directive.333 The most important consequence of the qualification of an electronic signature 
as a qualified electronic signature is that it is automatically considered as equal to a 
handwritten signature and thus admissible in court proceedings.334 The reason for this is that 
this figure is considered to completely and reliably fulfill the requirements of identification – 
by using qualified certificates in the PKI – non-repudiation – by using a certified asymmetric 
cryptography key pair – and integrity – due to the hash function. While the equivalence that 
                                                        
323 In principle, every computer, tablet or phone could be used for this process. The private key of a PKI key pair 
is generally stored on a safe token, such as a smart card or a USB-stick.  
324 One possible exception is the unauthorized use of that private key by someone else than the owner, for 
instance when that key has been stolen. Storme, M.E. (2001) “De invoering van de elektronische handtekening 
in ons bewijsrecht”, R.W., 1518; Vandenabeele, V. (2002) “De elektronische handtekening: rechten en plichten 
van de certificatiedienstverlener, de certificaathouder en de vertrouwende derde”, T.B.B.R., 610. 
325 Vandenabeele, V. (2002) “De elektronische handtekening: rechten en plichten van de 
certificatiedienstverlener, de certificaathouder en de vertrouwende derde”, T.B.B.R., 610. 
326 Van Eecke, P. (2009) “De elektronische handtekening in het recht”, T.B.H., 336. 
327 Id. This CA will keep a list of all valid, expired and revoked certificates, to easily verify their validity. 
Vandenabeele, V. (2002) “De elektronische handtekening: rechten en plichten van de certificatiedienstverlener, 
de certificaathouder en de vertrouwende derde”, T.B.B.R., 612. 
328 repository.eid.belgium.be/certificates.php?cert=Root&lang=en. 
329 Article 2 (9) and (11) Directive 1999/93/EC. Note that the CA is addressed here as ‘certification service 
provider’.  
330 Annex I Directive 1999/93/EC. 
331 Annex II Directive 1999/93/EC. 
332 Annex III Directive 1999/93/EC. 
333 Article 5 (1) Directive 1999/93/EC.  
334 Id.  
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could follow from article 1322 Belgian Civil Code was limited to the scope of that article itself, 
the acceptance of the qualified electronic signature is in principle unrestricted.335 When used 
in the context of Belgian civil evidence law, the requirements of article 1322 Belgian Civil Code 
will be considered to be automatically complied with.336 
 
One important element of the automated equivalence between qualified electronic 
signatures and handwritten signatures is precisely its reference to handwritten signatures. 
First, it means that the qualified electronic signature fully derives its probative value from that 
of the handwritten signature.337 If, for instance, a handwritten signature is not deemed 
sufficient for something to be accepted as evidence, neither will the qualified electronic 
signature. Moreover, it is clear that the validity of handwritten signatures is fully determined 
by national law.338 As a result, by depending on national provisions concerning handwritten 
signatures, the precise status of a qualified electronic signature may be rather different 
between EU Member States, potentially leading to interoperability issues.339  
5.2.2 Belgian implementation and future developments 
The previous section mainly referenced the principles found in Directive 1999/93/EC. Here, it 
will be analyzed how these principles were transposed into Belgian law in the Act of 9 July 
2001 on electronic signatures. In general, it can be found that this Act is a fairly faithful, almost 
literal, transposition of the directive. There are, however, some exceptions.  
 
First, it appears that there is some terminological inconsistency due to the deviation of the 
Dutch – and Estonian – version of the directive from other language versions.340 With the 
Belgian Act – both in Dutch and French – being based on the French version of the directive, 
there is now an inconsistency between the Dutch Belgian Act and the Dutch EU Directive. 
However, as the legislator did not have the intention to deviate, these inconsistencies should 
be ignored and interpreted as intended.341  
 
Second, the duality between article 1322 Belgian Civil Code and the Act on electronic 
signatures demonstrates a misunderstanding in transposing the directive. As noted before, 
the Belgian legislator meant to transpose the non-discrimination principle of article 5 (2) of 
                                                        
335 Van Eecke, P.  (2009) “De elektronische handtekening in het recht”, T.B.H., 345.  
336 This was also the clear intention of the legislator: Amendment 12 to the proposal to introduce new means of 
telecommunication in the judicial and extrajudicial procedures, Parl. St. Kamer 1999-2000, 0038/6, 2-3. Note, 
however, that such does not derogate from rules explicitly demanding a handwritten text and signature, such as 
concerning the holographic will of article 970 Belgian Civil Code.  
337 Dumortier, J. (2004) “Legal Status of Qualified Electronic Signatures in Europe”, In: Paulus, S., Pohlmann, N., 
Reimer, H. (ed.), ISSE 2004-Securing Electronic Business Processes, Wiesbaden: Vieweg, 281-289.  
338 Recital 20 Directive 1999/93/EC.  
339 Dumortier, J. (2004) “Legal Status of Qualified Electronic Signatures in Europe”, In: Paulus, S., Pohlmann, N., 
Reimer, H. (ed.), ISSE 2004-Securing Electronic Business Processes, Wiesbaden: Vieweg, 281-289. 
340 The Dutch and Estonian version refer in article 2 (1) to ‘electronic data’ (Dutch: elektronische gegevens; 
Estonian: elektroonilised andmed), whereas all other language versions refer to ‘data in electronic form’ (e.g. 
French: donnée sous forme électronique; German: Daten in elektronischer Form; Spanish: datos en forma 
electronica). 
341 Van Eecke, P. (2009) “De elektronische handtekening in het recht”, T.B.H., 342. Note also that the Dutch 
version of the directive does use the term ‘data in electronic form’ (Dutch: gegevens in elektronische vorm) in its 
article 5 (1). This confirms the assumption that the deviation in article 2 (1) is merely a translation error and not 
meant to create differences in interpretation between both terms.  
[47/71] 
 
the directive into article 1322 Belgian Civil Code, but has not done this correctly.342 The Act of 
9 July 2001 somewhat corrects this mistake by including both the equivalency rule of article 5 
(1) Directive 1999/93/EC and the non-discrimination rule of the directive’s article 5 (2).343 As 
a result of the equivalency rule, a qualified electronic signature affixed to electronic 
information will automatically result in the validity of that signature and thus principally lead 
to the acceptance of that electronic information as a private instrument.344 However, also 
under this equivalency rule, the other provisions of the Belgian Civil Code are explicitly 
mentioned to still apply.345 For instance, the signatory can deny his signature under article 
1323 Belgian Civil Code.346  
 
This leads to a third point, the division of liability between CA and certificate holder. In general, 
the Act of 9 July 2001 almost literally transposes the corresponding article 6 of Directive 
1999/93/EC.347 Principally, the CA is responsible for the contents and the correctness of the 
certificates it issues.348 This liability is more strict when qualified certificates are involved, 
making the CA liable for all damages caused to whom reasonably relied on the certificate, 
concerning the correctness of its information, its correlation with the signatory’s key pair and 
the proper functioning of that key pair if issued by the same CA.349 Moreover, the CA is liable 
for the proper registration of certificate revocations.350 In both cases, the CA can try to evade 
liability by proving that he did not act negligently.351 Also, the CA can limit his liability by 
explicitly stating limitations to the use of the certificates or limitations to the maximum value 
                                                        
342 Amendment 12 to the proposal to introduce new means of telecommunication in the judicial and extrajudicial 
procedures, Parl. St. Kamer 1999-2000, 0038/6, 9-10; Van Eecke, P. (2009) “De elektronische handtekening in 
het recht”, T.B.H., 343. Also Mougenot points out the inconsistencies of this implementation: Mougenot, D. 
(2002) Droit des obligations: la preuve, Brussel: Larcier, 193-194. 
343 Respectively in article 4 §4 and §5 of the Act of 9 July 2001.  
344 If the other formalities for the qualification as a private instrument are complied with. Storme, M.E. (2001) 
“De invoering van de elektronische handtekening in ons bewijsrecht”, R.W., 1516; Van Eecke, P. (2004) Naar een 
juridische status voor de elektronische handtekening: Een rol voor de handtekening in de 
informatiemaatschappij?, PhD thesis KU Leuven – Faculty of Law, 642-643. The requirements of identification, 
non-repudiation and integrity of the addition to article 1322 Belgian Civil Code are therefore assumed to have 
been complied with. Amendment 12 to the proposal to introduce new means of telecommunication in the 
judicial and extrajudicial procedures, Parl. St. Kamer 1999-2000, 0038/6, 2-3. 
345 The equivalency rule is preceded by the notice: “Notwithstanding articles 1323 and following of the Belgian 
Civil Code” (Dutch: Onverminderd de artikelen 1323 en volgende van het Burgerlijk Wetboek).  
346 Following the principle of equality, if those rules are applicable to handwritten signatures, they are also 
applicable to the qualified electronic signatures assimilated with such handwritten signatures. Therefore, this 
explicit reference can be deemed superfluous. Van Eecke, P. (2004) Naar een juridische status voor de 
elektronische handtekening: Een rol voor de handtekening in de informatiemaatschappij?, PhD thesis KU Leuven 
– Faculty of Law, 647-648; Mougenot, D. (2002) Droit des obligations: la preuve, Brussel: Larcier, 198.  
347 Note that these principles apply to qualified certificates and qualified CA’s. When ‘normal’ certificates are 
issued by non-qualified CA’s, the principles of general contract law will apply between the parties. Vandenabeele, 
V. (2002) “De elektronische handtekening: rechten en plichten van de certificatiedienstverlener, de 
certificaathouder en de vertrouwende derde”, T.B.B.R., 609.  
348 Van Eecke, P. (2004) Naar een juridische status voor de elektronische handtekening: Een rol voor de 
handtekening in de informatiemaatschappij?, PhD thesis KU Leuven – Faculty of Law, 648. 
349 Article 14 §1 Act of 9 July 2001; Vandenabeele, V. (2002) “De elektronische handtekening: rechten en plichten 
van de certificatiedienstverlener, de certificaathouder en de vertrouwende derde”, T.B.B.R., 613. 
350 Article 14 §2 Act of 9 July 2001. 
351 Article 14 §1 and §2 Act of 9 July 2001. 
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of that use in the user agreements.352 The responsibility for the confidentiality of the 
certificates is put at the certificate holder.353 In the case of unauthorized use – for instance 
when a third party gains access to the signatory’s password or PIN code and uses the 
certificates – the certificate holder will have to bear the consequences of any signatures 
placed.354 However, he can still try to evade this by proving that he had already started the 
revocation procedure before the certificates were used. Also, following the application of 
article 1323 Belgian Civil Code, he can try to deny that he placed that signature.355 
 
One notable development in Belgian law relating to electronic signatures is the conception of 
the hybrid signature.356 This figure can be found to solve one of the remaining problems 
concerning the interchangeability between handwritten and electronic signatures. If, for 
instance, a paper document with a handwritten signature is digitalized by means of scanning 
technology, the result will be electronic information. The digitalized handwritten signature 
could potentially be considered as an electronic signature in the sense of article 1322 Belgian 
Civil Code, be it subject to the judge’s appreciation thereof.357 However, when signed 
electronic information is materialized, for instance by printing that information to paper, it is 
less clear what the status will be of the printed electronic signature. This was found to be a 
particular problem for public sector bodies – such as municipalities – that issue paper copies 
and extracts of electronic information.358 A legislative proposal to solve this matter has led to 
the Act of 15 February 2012, which holds that “the signature of the certificate holder can be 
materialized in an equivalent complying with the requirements of article 2, second member, 
2°”, which was added into the Act of 9 July 2001 under article 4 as §6.359 This means that an 
electronic signature can now be materialized, insofar as it complies with the requirements of 
the advanced electronic signature360, which in turn means that the materialized electronic 
signature must be uniquely linked to the signatory, allow for the identification of the signatory, 
be created by means under the sole control of the signatory and provide proof of the integrity 
                                                        
352 Article 14 §3 and §4 Act of 9 July 2001. For instance, the CA for the Belgian electronic identity card, Certipost, 
has limited its liability to EUR 2.500 per transaction. Certipost (2009) “Certification Practice Statement Citizen CA 
- Verklaring met betrekking tot de certificatiepraktijk”, repository.eid.belgium.be, 45. See also: Vandenabeele, V. 
(2002) “De elektronische handtekening: rechten en plichten van de certificatiedienstverlener, de 
certificaathouder en de vertrouwende derde”, T.B.B.R., 614-615. 
353 Article 19 §1 Act of 9 July 2001. Vandenabeele, V. (2002) “De elektronische handtekening: rechten en plichten 
van de certificatiedienstverlener, de certificaathouder en de vertrouwende derde”, T.B.B.R., 613. 
354 Van Eecke, P. (2004) Naar een juridische status voor de elektronische handtekening: Een rol voor de 
handtekening in de informatiemaatschappij?, PhD thesis KU Leuven – Faculty of Law, 649; Storme, M.E. (2001) 
“De invoering van de elektronische handtekening in ons bewijsrecht”, R.W., 1518. 
355 Id.  
356 Minjauw, H., Vandendriessche, J. (2012) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-19. 
357 As this scanned signature now constitutes electronic information, it will have to be assessed in how far it can 
provide proof of identification, non-repudiation and integrity.  
358 Proposal for an Act amending the Act of 9 July 2001 concerning the determination of certain rules regarding 
the legal framework for electronic signatures, electronic certified mail and certification services, Parl. St. Kamer 
2010-2011, 1450/1, 3-4. 
359 Act of 15 February 2012 amending the Act of 9 July 2001 concerning the determination of certain rules 
regarding the legal framework for electronic signatures, electronic certified mail and certification services, 
Belgian State Gazette 7 March 2012.  
360 Article 2, second member, 2° of the Act of 9 July 2001 refers to the advanced electronic signature. 
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of the electronic information to which it is affixed.361 Following these requirements, electronic 
signatures can be materialized without losing their probative value.  
5.2.3 eIDAS Regulation 
As any directive, Directive 1999/93/EC was marked for review.362 While the directive has been 
slightly amended over the years363, no extensive revision was proposed before 2012.364 In 
2010, the Digital Agenda, which establishes a strategic plan for the coming decade, explicitly 
references the existence of barriers to Europe’s digital development and proposed legislation 
on e-signatures (Key Action 3) and the mutual recognition of e-identification and 
authentication (Key Action 16).365 To this end, the Commission in 2012 proposed a regulation 
on electronic identification and trust services for electronic transactions in the internal 
market.366 Apart from revising the existing framework, it also adds the figure of trust services 
under the same umbrella. Instead of amending the existing directive, Directive 1999/93/EC 
was proposed to be revoked and replaced by a regulation. In doing so, the Commission aims 
to provide for better accessibility of cross-border online services by removing existing 
barriers.367 This proposal was adopted as Regulation 910/2014.368  
 
In terms of terminology, the regulation does not introduce major changes to the core 
elements already found in Directive 1999/93/EC.369 The main innovation of the regulation is 
                                                        
361 Proposal for an Act amending the Act of 9 July 2001 concerning the determination of certain rules regarding 
the legal framework for electronic signatures, electronic certified mail and certification services, Parl. St. Kamer 
2010-2011, 1450/1, 4. 
362 This was to be completed by 19 July 2003 according to article 12 Directive 1999/93/EC.  
363 Regulation (EC) No 1137/2008 of the European Parliament and of the Council of 22 October 2008 adapting a 
number of instruments subject to the procedure laid down in Article 251 of the Treaty to Council Decision 
1999/468/EC, with regard to the regulatory procedure with scrutiny — Adaptation to the regulatory procedure 
with scrutiny — Part One, OJ L 311 of 21 November 2008, 1-54.  
364 In 2006, the European Commission found that “the objectives of the Directive have been largely fulfilled and 
that no clear need for its revision has emerged at this stage”. Report from the Commission to the European 
Parliament and the Council of 15 March 2006 on the operation of Directive 1999/93/EC on a Community 
framework for electronic signatures”, COM(2006) 120 final, 10.  
365 Communication from the Commission to the European Parliament, the Council, the European Economic and 
Social Committee and the Committee of the Regions of 26 August 2010, A Digital Agenda for Europe, COM(2010) 
245 final/2. 
366 Commission proposal for a regulation of the European Parliament and of the Council of 4 June 2012 on 
electronic identification and trust services for electronic transactions in the internal market, COM(2012) 238 final 
(hereinafter: proposed regulation). 
367 Recital 11 Proposed regulation. Amending the existing directive was considered insufficient as “the freedom 
given to MS when transposing a Directive (in terms of interpretation and of implementation of the systems) 
contributed to the current problems of mutual recognition of services and products and of cross-border 
interoperability”. Commission staff working document of 7 June 2012 impact assessment accompanying the 
document proposal for a regulation of the European Parliament and of the Council on electronic identification 
and trust services for electronic transactions in the internal market, SWD(2012) 135 final, 40-41. 
368 Regulation (EU) No 910/2014 of the European Parliament and of the Council of 23 July 2014 on electronic 
identification and trust services for electronic transactions in the internal market and repealing Directive 
1999/93/EC, OJ L 257 of 28 August 2014, 73-114 (hereinafter: eIDAS Regulation). At the moment of writing, this 
regulation has not yet fully entered into force. Moreover, a number of implementing and delegated acts still 
need to be adopted by the European Commission. The final impact of this regulation therefore remains to be 
seen. 
369 For the definition of an electronic signature, the regulation replaces “which serve as a method of 
authentication” with “which is used by the signatory to sign”. Article 3 (10) Regulation 910/2014. 
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that it also applies to public sector identification schemes – such as the Belgian e-ID.370 Such 
identification schemes must now be notified and mutually recognized.371 The second 
innovation is that it introduces a range of different trust services.372 
 
The regulation has already partially entered into force. To secure a smooth transition between 
the current legal framework set by the directive and its national transpositions and the new 
legal framework set by the regulation, the regulation provides for a transitory period. During 
this period, the European Commission still has to adopt secondary legislation. Then, the 
regulation will repeal the existing Directive 1999/93/EC in July 2016.373 Due to its nature of 
being an EU Regulation, it also requires all inconsistent national legislation on this matter to 
be repealed or amended. For the particular case at hand, this means that where Belgian 
national law contradicts the regulation, it has to be amended.  
 
The regulation upholds the three-layered structure of electronic signatures and most of the 
other principles transposed into the Act of 9 July 2001, such as the principle of non-
discrimination and the assimilation between qualified electronic signatures and handwritten 
signatures. As under the directive, the regulation makes no reference to the probative value 
of handwritten signatures – and thus by extension of electronic signatures – leaving this 
matter open to national law. The regulation explicitly states in this regard that it “is for 
national law to define the legal effect of electronic signatures, except for the requirements 
provided for in this Regulation according to which a qualified electronic signature should have 
the equivalent legal effect of a handwritten signature”.374  
 
The regulation also may prove important to the somewhat deviating signature notion found 
in article 1322 of the Belgian Civil Code. If this notion were to be construed as purely 
establishing what can be considered as the legal effect of a signature in an electronic context, 
it could be held not to contradict the regulation and could therefore remain in force.375 
However, it is unlikely that such view will gain wide traction.376 It has, for instance, been 
remarked that the integrity functionality of the signature notion in article 1322 does not refer 
to the handwritten signature, but solely to the electronic signature, and should therefore be 
removed.377 Moreover, it has been suggested to remove the plethora of different signature 
notions.378 
 
                                                        
370 Articles 6 – 12 Regulation 910/2014. 
371 Article 6 Regulation 910/2014.  
372 Namely electronic seals, electronic time stamps, electronic registered delivery services, and website 
authentication. 
373 Per its article 50. 
374 Recital 49 Regulation 910/2014. 
375 This appears to be the position of the Flemish government, which states that the signature notion of article 
1322 Belgian Civil Code remains the main referral point for (electronic) signatures. 
bestuurszaken.be/informatiemanagement/digitale-handtekening.  
376 The more general view is that all relevant national legislation will have to be amended to correspond to the 
regulation. See, for instance: Febelfin (2015) “Samen streven naar digitalisering van de economie”, febelfin.be, 
34-35. 
377 Raadgevend Comité voor de Telecommunicatie (2015) “Memorandum aan de Minister bevoegd voor 
Telecommunicatie en de Digitale Agenda: Een digitale agenda voor België”, rct-cct.be, 13. 
378 Id.  
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A final important innovation of the regulation is the non-discrimination principle for electronic 
documents, which – like electronic signatures – cannot be denied “legal effect and 
admissibility as evidence in legal proceedings solely on the grounds that it is in electronic 
form”.379 This may warrant a change in the original-copy dichotomy, which until now limited 
the probative value of electronic copies – meaning those electronic documents that were not 
electronically signed.  
5.3 Act of 11 March 2003 
As noted, also the 2000 E-commerce Directive – or: Directive on Electronic Commerce – is 
significant in introducing digitalization into Belgian civil law. More in particular, it is stated that 
Member States must allow contracts to be concluded by electronic means, meaning that such 
contracts cannot be denied legal effectiveness and validity solely because their having been 
concluded by electronic means.380 This directive was transposed into Belgian law by the E-
commerce Act of 11 March 2003.381 382 
 
While this act has a broad scope, there are also a number of legal areas that are explicitly 
excluded from that scope, such as taxation.383 The services of the information society intended 
in the scope of this act are defined as “any service normally provided for remuneration, at a 
distance, by electronic means and at the individual request of a recipient of services”, which 
corresponds with the definition found in Article 1(2) of Directive 98/34/EC as amended by 
Directive 98/48/EC.384 Such services include, for instance, the selling of goods online.385 While 
it is held that such services must be provided against remuneration, it is not stipulated that 
such remuneration must be paid by the recipient of the services.386 As such, services offered 
for free to users, but which rely on paid advertisements, are included under the scope of this 
provision.387 The notion that the service must be provided at a distance means that the parties 
                                                        
379 Article 46 Regulation 910/2014 
380 Article 9 (1) Directive 2000/31/EC. Note, however, that article 9 (2) Directive 2000/31/EC does include a list 
of exceptions. For instance, Member States may require that the transfer of rights relating to real estate must be 
concluded on paper and not by electronic means.  
381 Act of 11 March 2003 concerning certain legal aspects of the services of the information society, Belgian State 
Gazette 17 March 2003. Note that there are in fact two Acts of 11 March 2003 concerning certain legal aspects 
of the services of the information society. As certain of these aspects required a different legislative procedure, 
they were regulated in a separate act: Act of 11 March 2003 concerning certain legal aspects of the services of 
the information society as intended in article 77 of the Constitution, Belgian State Gazette 17 March 2003. For 
the purposes of the research conducted here, only the first and main act will be referenced.  
382 As noted before, a number of legislative acts on economic matters have been codified into a Code of Economic 
Law. The Act of 11 March 2003 has been implemented into Book XII of this Code. No major changes to the text 
were introduced when implementing the Act into the Code.  
383 Article 3 Act of 11 March 2003, current article XII.1 Code of Economic Law.  
384 Article 2 (1) Act of 11 March 2003, current article I.18 (1) Code of Economic Law; article 2 (a) Directive 
2000/31/EC; article 1 (2) Directive 98/34/EC of the European Parliament and of the Council of 22 June 1998 laying 
down a procedure for the provision of information in the field of technical standards and regulations and of rules 
on Information Society services; Official Journal L 204 of 21 July 1998, 37. 
385 Recital 18 Directive 2000/31/EC.  
386 Note also that the employer-employee relationship is not service of the information society. Recital 18 
Directive 2000/31/EC. As a result, the rules laid down here regarding contracts by electronic means are not 
applicable to contracts of employment. Dumortier, J., Dekeyser, H. (2003) “Hoofdstuk V. Ruimen van juridische 
obstakels bij contracten langs elektronische weg”, in: Van Eecke, P., Dumortier, J. (ed.) Elektronische Handel - 
Commentaar bij de wetten van 11 maart 2003, Brugge: Die Keure, 164. 
387 Id.; Van Eecke, P. (2003) “Hoofdstuk I. Artikelsgewijze bespreking van de wetten elektronische handel”, in: 
Van Eecke, P., Dumortier, J. (ed.) Elektronische Handel - Commentaar bij de wetten van 11 maart 2003, Brugge: 
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are not simultaneously present.388 By electronic means can be interpreted very broadly, 
spanning a wide range of services including the provision of access to the Internet, electronic 
correspondence, hosting, video-on-demand, etc.389 Such services are to be delivered at the 
individual request of the recipient, meaning that classic linear services such as television and 
radio are principally excluded from the scope of this Act.390 As a full discussion of the broad 
range of matters covered by the scope of the Act of 11 March 2003 would stray too far from 
the core topic of this research, only the principles regarding electronic contracts will be further 
analyzed here.  
 
In order to comply with the requirement of Directive 2000/31/EC to allow contracts to be 
concluded by electronic means, the Belgian Act of 11 March 2003 adopts a strategy of 
functional equivalence.391 This means that the statutory requirements for the formation of 
contracts can be complied with by electronic means if the functional qualities of those 
requirements are met.392 While the term ‘contract’ is used, the legislator has clearly aimed for 
a broad interpretation, for instance also covering pre-contractual negotiations.393 Also the 
notion of requirements must be interpreted broadly, spanning all requirements constituting a 
valid contract, such as the paper medium, signature, etc.394 To clarify this, article 16 Act of 11 
March 2003 – current article XII.15 Code of Economic Law – specifically addresses a few formal 
requirements.395 First, it is held that the requirement to provide a document in writing can be 
satisfied by means of a series of interpretable signs accessible for later consultation, regardless 
of their medium and the modalities of transmission thereof. While such was already 
established in jurisprudence and legal doctrine, the legislator decided to explicitly lay down 
this principle.396 Second, for the requirement of providing a signature, reference is made to 
article 1322 Belgian Civil Code and article 4 § Act of 9 July 2001. From a functional approach, 
a signature can be considered as providing for identification of the signatory and as a means 
of appropriation of the contents of the text by that signatory, which is also included within the 
                                                        
Die Keure, 22-23. What is excluded are, for instance, government services such as the issuing of passports and 
other identity documents, even if citizens must pay for such services.  
388 Article 1 (2) Directive 98/34/EC.  
389 Proposal to introduce an Act concerning certain legal aspects of the services of the information society, Parl. 
St. Kamer 2002-2003, 2100/1, 14-15.  
390 Article 1 (2) Directive 98/34/EC; Van Eecke, P. (2003) “Hoofdstuk I. Artikelsgewijze bespreking van de wetten 
elektronische handel”, in: Van Eecke, P., Dumortier, J. (ed.) Elektronische Handel - Commentaar bij de wetten van 
11 maart 2003, Brugge: Die Keure, 25. Note that new types of services, such as video-on-demand, do fall under 
the scope of this provision as such services are provided at the specific request of a user. 
391 Article 16 Act of 11 March 2003, current article XII.15 Code of Economic Law.  
392 Article 16 §1 Act of 11 March 2003, current article XII.15 §2 Code of Economic Law.  
393 Proposal to introduce an Act concerning certain legal aspects of the services of the information society, Parl. 
St. Kamer 2002-2003, 2100/1, 41-42. 
394 Ibid., 42; Van Eecke, P. (2003) “Hoofdstuk I. Artikelsgewijze bespreking van de wetten elektronische handel”, 
in: Van Eecke, P., Dumortier, J. (ed.) Elektronische Handel - Commentaar bij de wetten van 11 maart 2003, Brugge: 
Die Keure, 39. 
395 Article 16 §2 Act of 11 March 2003, current article XII.15 §2 Code of Economic Law.  
396 Van Eecke, P. (2009) “De elektronische handtekening in het recht”, T.B.H., 333-334; Proposal to introduce an 
Act concerning certain legal aspects of the services of the information society, Parl. St. Kamer 2002-2003, 2100/1, 
44; Amendment 12 to the proposal to introduce new means of telecommunication in the judicial and extrajudicial 
procedures, Parl. St. Kamer 1999-2000, 0038/6, 11. See also section 5.1.  
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addition to article 1322 Belgian Civil Code.397 When reading article 16 §2 Act of 11 March 2003 
– current article XII.15 §2 Code of Economic Law – together with article 1322 Belgian Civil 
Code, it can be confirmed that the judge keeps the discretionary power to decide whether or 
not an alleged signature presented to him conforms with the requirements of article 1322 
Belgian Civil Code.398 However, when he finds that such requirements are fulfilled, the alleged 
signature presented to him will be accepted as a valid electronic signature, equal to a 
handwritten signature.399 Important to note here, is that this provision does not refer to 
another quality generally attributed to or expected from signatures, namely providing 
certainties regarding the integrity of the text to which they are affixed.400 Third, a written 
notice emanating from who subscribes to the text can be replaced by any procedure that 
guarantees such attribution. Given its qualities in terms of identification and authentication, 
as well as for non-repudiation, the technique of the digital signature used in the advanced and 
qualified electronic signature can be found to fulfill such tasks.401  
 
As the functional equivalency rule of article 16 §1 – current article XII.15 §1 Code of Economic 
Law – has been construed rather broad and vague, the legislator has also included the 
possibility to adopt more specific rules aimed at eliminating particular hindrances to the 
conclusion of contracts by electronic means.402 Moreover, certain types of contracts are 
explicitly removed from the scope of the functional equivalence, such as contracts transferring 
rights relating to real estate.403  
 
While the rule of functional equivalence – or even the provisions of the Act of 11 March 2003 
and Directive 2000/31/EC in general – may at first sight seem to have a significant impact in 
promoting and allowing the use of electronic information instead of needing to rely on paper-
based procedures, the impact of the provisions analyzed here should not be overestimated. 
As noted, there are several areas of law that are explicitly excluded from the scope of these 
                                                        
397 Van Eecke, P. (2003) “Hoofdstuk I. Artikelsgewijze bespreking van de wetten elektronische handel”, in: Van 
Eecke, P., Dumortier, J. (ed.) Elektronische Handel - Commentaar bij de wetten van 11 maart 2003, Brugge: Die 
Keure, 40. 
398 Van Eecke, P. (2009) “De elektronische handtekening in het recht”, T.B.H., 339-340.  
399 Where the terminology of article 1322 Belgian Civil Code could raise the impression that the judge could first 
decide on whether or not the signature is valid – i.e. whether it corresponds with the requirements – and then 
again decide on whether or not to accept that signature, the formulation used under article 16 §2 Act of 11 
March 2003 – current article XII.15 §2 Code of Economic Law – renders such interpretation mute. Van Eecke, P. 
(2009) “De elektronische handtekening in het recht”, T.B.H., 339-340. 
400 Thus, where integrity is also required, the provision of article 16 §2 Act of 11 March 2003 – current article 
XII.15 §2 Code of Economic Law – will not be sufficient. Dumortier, J., Dekeyser, H. (2003) “Hoofdstuk V. Ruimen 
van juridische obstakels bij contracten langs elektronische weg”, in: Van Eecke, P., Dumortier, J. (ed.) 
Elektronische Handel - Commentaar bij de wetten van 11 maart 2003, Brugge: Die Keure, 169. 
401 Van Eecke, P. (2003) “Hoofdstuk I. Artikelsgewijze bespreking van de wetten elektronische handel”, in: Van 
Eecke, P., Dumortier, J. (ed.) Elektronische Handel - Commentaar bij de wetten van 11 maart 2003, Brugge: Die 
Keure, 40. 
402 Article 16 §3 Act of 11 March 2003, this article was not transposed into the Code of Economic Law. One reason 
for this dual approach between a general rule and specific deviations was to give the legislator more time to 
perform the systematic analysis required when transposing Directive 2000/31/EC into Belgian law. Dumortier, J., 
Dekeyser, H. (2003) “Hoofdstuk V. Ruimen van juridische obstakels bij contracten langs elektronische weg”, in: 
Van Eecke, P., Dumortier, J. (ed.) Elektronische Handel - Commentaar bij de wetten van 11 maart 2003, Brugge: 
Die Keure, 159. It should be noted, however, that the legislator to date has not adopted any implementing acts 
under article 16 §3.  
403 Article 17 Act of 11 March 2003, current article XII.16 Code of Economic Law.  
[54/71] 
 
provisions.404 Moreover, only legal hindrances are considered and not practical and technical 
issues.405 While it does explicitly lay down that electronic information could be considered as 
writing, it was already pointed out that such was at that point already widely accepted in legal 
doctrine and jurisprudence.406 Also, while it does allow for electronic information to be 
equalized to paper documents, it does not provide precise criteria and thus leaves it up to the 
judge to decide whether parties can indeed demonstrate sufficient functional equivalence.407 
This can be argued to lead to a lack of legal certainty.408 
5.4 Application of rules of evidence to electronic information 
From the analysis conducted under previous sections it becomes clear that the Belgian 
legislator has decided not to adopt a separate set of rules dedicated to regulating the 
probative value of electronic information. Therefore, it has been decided that the classic rules 
of evidence under civil law – aimed at regulating paper-based evidence – must also be applied 
to electronic information. To facilitate this, three core elements have been provided: allowing 
electronic information to be accepted as writing, introducing signatures created by electronic 
means and functional equivalence. In this section, it will be analyzed how the application of 
the existing rules of Belgian civil evidence law to electronic information will influence the 
probative value of the latter. 
5.4.1 Instruments 
As noted, the main requirements for information presented as evidence to be accepted as a 
private instrument are that such information must constitute a document in writing that 
documents legal acts and that must be signed with a valid signature.409 Even though legal 
doctrine and jurisprudence already accepted that electronic information can constitute 
writing, the Belgian legislator has explicitly laid down such acceptance into law.410 Moreover, 
the introduction of electronic signatures means that electronic information can be signed with 
                                                        
404 Noted earlier, for instance, were notary instruments, taxation and employment contracts.  
405 For instance, do all parties have access to the technical means – e.g. computer and Internet connection – to 
engage in procedures concerning contracts in electronic format? Dumortier, J., Dekeyser, H. (2003) “Hoofdstuk 
V. Ruimen van juridische obstakels bij contracten langs elektronische weg”, in: Van Eecke, P., Dumortier, J. (ed.) 
Elektronische Handel - Commentaar bij de wetten van 11 maart 2003, Brugge: Die Keure, 165. 
406 See section 5.1.  
407 Dumortier, J., Dekeyser, H. (2003) “Hoofdstuk V. Ruimen van juridische obstakels bij contracten langs 
elektronische weg”, in: Van Eecke, P. , J. Dumortier (ed.) Elektronische Handel - Commentaar bij de wetten van 
11 maart 2003, Brugge: Die Keure, 167-168. 
408 As was noticed by the Council of State in discussing the legislative proposal: Proposal to introduce an Act 
concerning certain legal aspects of the services of the information society, Parl. St. Kamer 2002-2003, 2100/1, 
94; Dumortier, J., Dekeyser, H. (2003) “Hoofdstuk V. Ruimen van juridische obstakels bij contracten langs 
elektronische weg”, in: Van Eecke, P., Dumortier, J. (ed.) Elektronische Handel - Commentaar bij de wetten van 
11 maart 2003, Brugge: Die Keure, 170. However, not all authors share this concern: Montero, E., Demoulin, M. 
(2004) “La formation du contrat depuis le Code civil de 1804: un régime en mouvement sous une lettre figée”, 
In: Wéry, P. (ed.) Le droit des obligations contractuelles et le bicentenaire du Code civil, Bruxelles: La Charte, 43-
44. Looking back at over a decade of practice, it must be acknowledged that it does not appear that this principle 
has resulted in significant problems. 
409 See section 3.4.1.  
410 Van Eecke, P. (2009) “De elektronische handtekening in het recht”, T.B.H., 333-334; article 16 §2 Act of 11 
March 2003, current article XII.15 §2 Code of Economic Law. Note that the practical acceptance of electronic 
information as writing already occurred before the introduction of electronic signatures. However, due to the 
lack of recognition of electronic signatures at that time, electronic information could never be validly signed and 
thus never be accepted as a private instrument.  
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a valid signature. As a result, duly signed electronic information can be accepted as a private 
instrument.411 
 
This acceptance of duly signed electronic information as a private instrument would have been 
impossible before the introduction of electronic signatures, as only handwritten signatures 
constituted a valid signature.412 However, this acceptance does not mean that any duly signed 
electronic information can or will be accepted as a private instrument. Under the principle of 
functional equivalence, the other requirements that must be complied with in order to allow 
the qualification as a private instrument will still apply, be it that they can be complied with 
by electronic means that satisfy the functional criteria of those requirements.413 In terms of 
properties, once electronic information has been accepted as duly signed and in writing, it 
must still demonstrate its disposal of legal acts.414 Given the requirements that must be 
complied with by electronic signatures, the properties of appropriation and integrity can 
already be considered to be fulfilled by the presence of a valid signature.415 When mutual 
agreements are documented, the requirements of article 1325 Belgian Civil Code will 
principally have to be complied with, meaning that there must be as many originals as there 
are parties with discernible interest, with mention of the number of originals on each original. 
In transferring electronic information, when that transferred electronic information is duly 
signed, the receiving party will also receive electronic information that is validly signed, thus 
not constituting a duplicate or copy, but an original.416 When dealing with signed electronic 
information, moving or duplicating that information from one medium to another does not 
constitute a loss of originality as the electronic signature is not bound to one particular 
medium but to the content of the information.417 Even if duplicated electronic information 
could be argued to be a copy, the presence of a valid signature would still make it an original 
in the sense of article 1325 Belgian Civil Code.418 Therefore, the provision of article 1325 
Belgian Civil Code requiring as many originals as there are parties with a discernible interest – 
while still possible to comply with – could be argued to be unnecessary when electronic 
                                                        
411 Van Eecke, P. (2009) “De elektronische handtekening in het recht”, T.B.H., 339; Storme, M.E. (2001) “De 
invoering van de elektronische handtekening in ons bewijsrecht”, R.W., 1514; Stijns, S. (2009) Leerboek 
Verbintenissenrecht Boek 2, Brugge: Die Keure, 168-170. 
412 Steennot, R. (1999) “Juridische problemen in het kader van de elektronische handel”, T.B.H., 671; Van Eecke, 
P. (2009) “De elektronische handtekening in het recht”, T.B.H., 339; Storme, M.E. (2001) “De invoering van de 
elektronische handtekening in ons bewijsrecht”, R.W., 1514. 
413 Article 16 §1 Act of 11 March 2003, current article XII.15 §1 Code of Economic Law; Minjauw, H., 
Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), Bestendig 
Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-33. 
414 See section 3.4.1. 
415 Such was already the case for handwritten signatures.  
416 Gobert, D., Montero, E. (2001) “L'ouverture de la preuve littérale aux écrits sous forme électronique”, J.T., 
127 ; Mougenot, D. (2002) Droit des obligations: la preuve, Brussel: Larcier, 178 & 258. 
417 De Groote, B. (2001) “Het bewijs in de elektronische handel – Enkele bedenkingen”, A.J.T., 888; Wéry, P., 
Gobert, D., Kerzmann, L. (2003) “La preuve”, In: Coipel, M., Wéry, P., Durant, I., Cruquenaire, A., Guide juridique 
de l'entreprise, Brussel: Kluwer, 67. This was also explicitly stated during the legislative process introducing 
electronic signatures: Amendment 12 to the proposal to introduce new means of telecommunication in the 
judicial and extrajudicial procedures, Parl. St. Kamer 1999-2000, 0038/6, 9. 
418 As a duly signed copy becomes an original. Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht 
in burgerlijke zaken”, in: Roodhooft, R. (ed.), Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-
89; Cornelis, L. (2000) Algemene theorie van de verbintenis, Antwerpen: Intersentia, 225; Wagner, K. (2009) 
“Actualia burgerlijk bewijsrecht”, P&B, 160. 
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signatures are used.419 Luckily, jurisprudence has accepted that this principle is not of public 
order and that parties can therefore – explicitly or implicitly – deviate from it.420 The principle 
of functional equivalence is also a remedy for the compliance of electronic information with 
the requirements regarding unilateral promises of payments or when a sum is expressed in 
the electronic information421 As these provisions require handwritten statements, functional 
equivalence could be utilized to allow the use of electronic means as long as such means can 
provide protection against fraud.422  
 
One question that could be raised concerns the different types of electronic signatures 
introduced into Belgian law. Does the acceptance of signed electronic information as a private 
instrument require the use of a qualified electronic signature? The answer to this question is 
negative: all types of electronic signatures could qualify.423 However, as has become apparent 
from earlier analyses, only the qualified electronic signature will automatically be accepted as 
equal to a handwritten signature. When using a common electronic signature or even an 
advanced electronic signature, the addition to article 1322 Belgian Civil Code requires the 
judge to decide whether such signature complies with the requirements of identification, non-
repudiation and integrity.424  
 
While the previous findings only apply to private instruments, similar conclusions can 
principally be drawn for public instruments since the amendment of article 1317 Belgian Civil 
Code by the Act of 11 March 2003. Following this amendment, public instruments can be 
created in dematerialized form, meaning by the use of electronic means and signed by 
                                                        
419 The goal of this provision was to ensure that each party holds proof of the agreement, making it impossible 
for one party to alter his original without such alteration being noticeable due to its absence on the other 
originals. De Boeck, A. (2006) “De bewijskracht van de onderhandse akte: voorzichtige versoepeling van de 
vormvereisten; op weg naar meer? Enkele bedenkingen bij Cass. 26 april 2001”, Rev. Gén. Droit Civ. Belge, 348-
349. When the technique of the digital signature is used, a party holding electronic information electronically 
signed by another party cannot alter this information without the private key of the signatory or without 
invalidating the signature. As a result, any alteration requires the cooperation of both parties, thus fulfilling the 
underlying goals of article 1325 Belgian Civil Code. Gobert, D., Montero, E. (2001) “L'ouverture de la preuve 
littérale aux écrits sous forme électronique”, J.T., 128. Moreover, the distinction between copies and originals 
was based on the presumption that copies would be imperfect replicas of the original. With the current 
technologies, this is no longer the case. Mougenot, D. (2002) Droit des obligations: la preuve, Brussel: Larcier, 
258-259. 
420 De Boeck, A. (2006) “De bewijskracht van de onderhandse akte: voorzichtige versoepeling van de 
vormvereisten; op weg naar meer? Enkele bedenkingen bij Cass. 26 april 2001”, Rev. Gén. Droit Civ. Belge, 348-
349. 
421 Articles 1326 and 1327 Belgian Civil Code.  
422 Fraud being one of the main reasons for the requirements of articles 1326 and 1327 Belgian Civil Code. 
Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-29. Some authors, however, are more careful 
in allowing the application of functional equivalence in this case: Van Eecke, P. (2009) “De elektronische 
handtekening in het recht”, T.B.H., 341. 
423 Such corresponds to the intentions of Directive 1999/93/EC as this directive did not aim to make the use of 
qualified electronic signatures mandatory in all cases. Recital 21 to Directive 1999/93/EC; Dumortier, J. (2004) 
“Legal Status of Qualified Electronic Signatures in Europe”, In: Paulus, S., Pohlmann, N., Reimer, H. (ed.), ISSE 
2004-Securing Electronic Business Processes, Wiesbaden: Vieweg, 281-289; Dumortier, J., Vandezande, N. (2012) 
“Trust in the proposed EU regulation on trust services?”, Computer Law & Security Review, 571. Note, however, 
that the legislator has adopted certain provisions requiring the use of a qualified electronic signature in particular 
situations. Van Eecke, P. (2009) “De elektronische handtekening in het recht”, T.B.H., 346-347.  
424 Van Eecke, P. (2009) “De elektronische handtekening in het recht”, T.B.H., 339. 
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electronic signature.425 However such requires a Royal Decree laying down the specific rules 
thereto, which has not yet been adopted. In practice, only paper documents complying with 
the specific rules thereto can therefore be considered as public instruments. 
5.4.2 Beginning of evidence in writing 
If electronic information fails to comply with the requirements applicable to instruments, it 
could still be accepted as beginning of evidence in writing insofar as it concerns “any written 
instrument emanating from against whom it is invoked – or by his representative – and which 
can make the alleged fact probable”.426 Such was often the case before the introduction of 
electronic signatures, as the lack of a valid signature automatically disqualified electronic 
information to be considered as an instrument.427 Even now, it is clear that only qualified 
electronic signatures are automatically accepted as being valid and thus equivalent to a 
handwritten signature, leaving other types of electronic signatures – the advanced electronic 
signature, the common electronic signature and the signatures falling under the broader 
scope of the addition to article 1322 Belgian Civil Code – subject to the judge’s appreciation. 
As a result, an electronic signature which is not a qualified electronic signature could still be 
denied legal value if the judge finds that it does not provide sufficient proof of identification, 
non-repudiation and integrity. In such cases, it will have to be analyzed whether or not the 
electronic information could still qualify as beginning of evidence in writing.  
 
Beginning of evidence in writing requires the presence of writing. As noted before, it has 
already been accepted that electronic information can satisfy the requirement of writing.428 
Second, the qualification of evidence as beginning of evidence in writing requires that writing 
to emanate from against whom it is invoked. In terms of electronic information, this would 
mean that the debtor must have authored the electronic information that is invoked against 
him as beginning of evidence in writing. However, it has been established that this 
requirement can also be satisfied by appropriation by the party against whom it is invoked.429 
Last, the electronic information must make the alleged fact probable in order to be accepted 
as beginning of evidence in writing. While that information must not render the alleged fact 
indisputably certain, it must be made probable and not just possible.430 
 
The acceptance of electronic information as beginning of evidence in writing would allow such 
electronic information to bypass the strict rules of article 1341 Belgian Civil Code. However, it 
must be reminded that beginning of evidence in writing is not considered to be full evidence 
                                                        
425 Parliamentary question of 24 February 2001, www.senate.be, 5-1485.  
426 Article 1347 Belgian Civil Code. 
427 Steennot, R. (1999) “Juridische problemen in het kader van de elektronische handel”, T.B.H., 671; Van Eecke, 
P. (2009) “De elektronische handtekening in het recht”, T.B.H., 339; Storme, M.E. (2001) “De invoering van de 
elektronische handtekening in ons bewijsrecht”, R.W., 1514. 
428 Due to the inclusion of such acceptance under article 16 Act of 11 March 2003 and earlier practical acceptance 
in jurisprudence and legal doctrine. 
429 Cornelis, L. (2000) Algemene theorie van de verbintenis, Antwerpen: Intersentia, 223; Minjauw, H., 
Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), Bestendig 
Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-10.  
430 See section 3.4.3. Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: 
Roodhooft, R. (ed.), Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-11; Cornelis, L. (2000) 
Algemene theorie van de verbintenis, Antwerpen: Intersentia, 223.  
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– as instruments are – and thus requires supplementary evidence by any other means.431 In 
general, beginning of evidence in writing can be considered as an important category of 
evidence for the purposes of electronic information, especially if the qualification of the 
electronic information as an instrument fails due to the lack of a valid signature. Important 
here is the presence of appropriation, either by authorship or by implicit or explicit 
appropriation by the party against whom it is invoked.432 
5.4.3 Presumptions 
If electronic information cannot be qualified as an instrument and if also the qualification as 
beginning of evidence in writing fails, it could still be accepted as a factual presumption, which 
means it can be accepted as a known fact from which the judge can derive conclusions relating 
to an unknown fact.433 However, this qualification as factual presumption is not automatic, 
there are a number of requirements to be complied with. More in particular, factual 
presumptions must demonstrate clearly established facts leading to a plausible and justifiable 
conclusion, whereby the judge only considers weighty, certain and concordant 
presumptions.434  
 
The qualification of electronic information as a factual presumption has obvious consequences 
for its probative value. First, presumptions are only admissible where the restrictions of article 
1341 Belgian Civil Code do not apply, or when an exception to those restrictions applies. This 
limits the admissibility of electronic information as presumptions. Second, as beginning of 
evidence in writing, presumptions do not constitute full evidence on their own, thus leaving 
the decision on their value up to the judge.435  
5.5 Practical cases of application  
In the previous sections, a theoretical overview was provided on the traditional rules of 
Belgian civil evidence law and on how these rules can be applied to electronic information. To 
provide a more practical view, this section will analyze how the rules of Belgian civil evidence 
law are in effect applied to a number of particular types of electronic information.  
                                                        
431 Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-8-9; Cornelis, L. (2000) Algemene theorie van 
de verbintenis, Antwerpen: Intersentia, 223.  
432 For instance, telegrams and telex messages could fail the requirement of appropriation if they do not provide 
sufficient proof of authorship. In such event, they can be considered as presumptions at most. Minjauw, H., 
Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), Bestendig 
Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.4-4. However, there are cases where it has been accepted 
in jurisprudence that such electronic information can provide sufficient proof of authorship, thus allowing the 
qualification as beginning of evidence in writing. Rb. Turnhout 21 May 1987, TBBR, 1989, 171; Mougenot, D. 
(2002) Droit des obligations: la preuve, Brussel: Larcier, 247. This demonstrates the importance of the judge’s 
appreciation of the presence of appropriation. Also copies and computer printouts could be accepted as 
beginning of evidence in writing, if appropriation is present, along with the requirements of a writing and making 
the alleged fact probable. Stijns, S. (2009) Leerboek Verbintenissenrecht Boek 2, Brugge: Die Keure, 182. 
433 Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-50; L. Cornelis (2000) Algemene theorie van de 
verbintenis, Antwerpen: Intersentia, 229; Stijns, S. (2009) Leerboek Verbintenissenrecht Boek 2, Brugge: Die 
Keure, 175. 
434 See section 3.5.2.  
435 Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-54. 
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5.5.1 E-mail 
Given the importance of e-mail as a communication tool in personal and professional 
relations, it is evident that statements made in an e-mail message could be interesting for 
parties to call upon as evidence should a dispute arise between them. As noted before, in 
order for information to be accepted as writing, it is sufficient that it is expressed in a language, 
using understandable signs, and given relative durability.436 An e-mail could be considered to 
comply with those requirements, thus constituting a writing.437 This means that an e-mail 
could be accepted as a private instrument, if it would document legal acts and be validly 
signed.  
 
A typical phenomenon seen when receiving e-mails is the use of a so-called e-mail signature. 
In essence, such signature is nothing more than editable text at the bottom of the message 
providing information on the sender, its affiliation and contact details. As such, it could be 
considered as a whole of electronic data aimed at identifying the sender and thus constitute 
a signature within the scope of the broad signature notion of article 1322 Belgian Civil Code, 
if a judge would find that such signature provides sufficient proof of identification, non-
repudiation and integrity. This is, however, where such signature is likely to fall short. By 
nature, an e-mail signature could be placed by anyone, claiming to be whoever they want. 
There is no way to verify whether the person sending the e-mail is truly who he purports to 
be in the signature.438 As a result, a simple e-mail signature is unlikely to be accepted as a valid 
electronic signature.439  
 
In order to raise the trustworthiness of an e-mail message, users can decide to affix an 
electronic signature to that message. Using the technique of the digital signature – thus 
constituting either an advanced or a qualified electronic signature depending on whether 
qualified certificates are used – an e-mail could be found to provide sufficient proof of its 
authorship, the non-repudiation thereof and the integrity of its contents after signing.440 In 
such event, the e-mail could be found to be validly signed, thus allowing the qualification 
thereof as a private instrument.  
 
                                                        
436 Van Eecke, P. (2009) “De elektronische handtekening in het recht”, T.B.H., 333; Storme, M.E. (2001) “De 
invoering van de elektronische handtekening in ons bewijsrecht”, R.W., 1514-1515.  
437 Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.4-6; Ballon, G.L. (2009) ”De bewijswaarde van 
een emailbericht”, note to Ghent Appeals Court 10 March 2008, T.G.R., 29; Dumortier, J., Somers, G. (2006) “Het 
bedrijfsgebruik van elektronische post juridisch doorgelicht”, C.J., 2; Mougenot, D. (2002) Droit des obligations: 
la preuve, Brussel: Larcier, 311. Note, however, that some authors are still disputing such qualification: Mourlon 
Beernaert, F., Gaudy, A. (2006) “Partie VI. Le droit de la preuve – La preuve par présomption”, In : X, Obligations. 
Traité théorique et pratique, Brussel: Kluwer, VI.4.4 – 8-9. 
438 While in principle the e-mail header could provide more information, also this information could be 
questioned or be tampered with. Moreover, if one of the parties controlled one of the mail servers used, the 
integrity of the e-mail could be questioned. Ballon, G.L. (2009) ”De bewijswaarde van een emailbericht”, note to 
Ghent Appeals Court 10 March 2008, T.G.R., 29; Montero, E. (2009), “À propos de la valeur probante des e-
mails”, note to Ghent Appeals Court 10 March 2008, D.A.-O.R., 317. 
439 Van Eecke, P. (2009) “De elektronische handtekening in het recht”, T.B.H., 349, with references to 
jurisprudence on this subject.  
440 With automatic acceptance in the case of a qualified electronic signature.  
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If an e-mail would document legal acts and be validly signed, it could be accepted as a private 
instrument.441 Where no valid signature is present, the e-mail can be considered as beginning 
of evidence in writing at most.442 To allow for this qualification, it will have to be assessed 
whether the e-mail originates from or was appropriated by against whom it is invoked and 
whether it makes the alleged fact probable.443 While this also implies a certain form of 
identification of the e-mail’s author – or at least appropriation thereof – the broader scope of 
beginning of evidence in writing could still allow for this qualification to apply.444 When the 
qualification of an e-mail as beginning of evidence in writing fails, it can constitute a factual 
presumption at most. 
 
Similar conclusions can be drawn for other types of communication through electronic 
information, such as Short Message Service (SMS) messages, instant messaging, blogs and 
social media communications such as status updates and tweets.445 While these types of 
electronic information could be considered as writing446, they are generally not signed and 
thus their qualification as a private instrument will fail. As a result, they will at most constitute 
beginning of evidence in writing, if their authorship can be established – through identification 
of the author or appropriation by against whom they are invoked – and if they make the 
alleged fact probable.447 Where also this qualification would fail, they will constitute 
presumptions at most.  
                                                        
441 Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.4-6. 
442 Van Eecke, P. (2009) “De elektronische handtekening in het recht”, T.B.H., 349; De Groote, B. (2001) “Het 
bewijs in de elektronische handel – Enkele bedenkingen”, A.J.T., 899; Mougenot, D. (2002) Droit des obligations: 
la preuve, Brussel: Larcier, 311. 
443 See section 5.4.2.  
444 Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-10-11. In practice, the matter of identification 
or appropriation will only be raised if the party against whom the writing is invoked disputes that he authored or 
appropriated that writing. Absence of such dispute could be considered as appropriation. Samyn, B. (2013) “Sms 
is maar begin van bewijs”, De Juristenkrant, nr. 276, 2. In general, it can be held that the threshold for acceptance 
of writing as beginning of evidence in writing has been put lower than that for instruments. De Page, H. (1967) 
Traité élémentaire de droit civil Belge, Tome Troisième (Les Obligations), Brussel: Bruylant, 910-911. 
445 Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.4-6; De Groote, B. (2001) “Het bewijs in de 
elektronische handel – Enkele bedenkingen”, A.J.T., 899; Mougenot, D. (2002) Droit des obligations: la preuve, 
Brussel: Larcier, 311. 
446 Some authors still dispute whether such information – for instance SMS messages – can indeed be considered 
as writing. Wagner, K. (2008) “Recente ontwikkelingen met betrekking tot het bewijs in burgerlijke zaken”, In: 
Serrus, D. (ed.), Actualia Gerechtelijk Recht, Gent: Larcier, 187. 
447 The Ghent Appeals Court, for instance, ruled that – absent a public or private instrument – SMS messages 
could constitute beginning of evidence in writing. Here, it was found that the fact that the phone number from 
which the SMS message was sent is known to belong to the party against whom the SMS message was invoked 
constituted sufficient proof of appropriation, even though tampering with these matters is relatively easy from 
a technical viewpoint. In this case, the authorship of the SMS message was not disputed, thus confirming the 
appropriation. While accepting the qualification of the SMS message as beginning of evidence in writing, the 
Court rejected that this message and the presumptions delivered as supplementary evidence constituted 
sufficient proof of the alleged agreement, thus emphasizing the importance of such supplementary evidence. 
Samyn, B. (2013) “Sms is maar begin van bewijs”, De Juristenkrant, nr. 276, 2. This case also serves to illustrate 
that the threshold for acceptance of identification of authorship or appropriation under beginning of evidence 
in writing is lower than under instruments, as noted under footnote 444. 
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5.5.2 Logs 
Logs are records generated by computer systems that document the activities and 
transactions to which they were part, thus providing an audit trail.448 They could be considered 
to be an important element during an e-commerce transaction, where they can document 
what occurred between the seller – being the company or person maintaining that e-
commerce platform – and the buyer – being the consumer making a purchase transaction on 
that e-commerce platform. For instance, when the user registers an account on an e-
commerce platform and clicks on icons and buttons to make and confirm his purchase, these 
activities will leave traces in the logs of that platform.449 From a probative point of view, it 
could then be expected that – should a dispute arise – the parties could want to use those logs 
to provide proof of what occurred between them.450  
 
Following a broad interpretation of the notion of writing, a log could principally be considered 
to constitute writing, as it concerns an expression of a language, using understandable signs, 
with relative durability.451  
 
Logs are not typically signed.452 As a result, they cannot qualify as a private instrument. They 
could be found to constitute beginning of evidence in writing, insofar as they are considered 
to be a writing that makes the alleged fact probable and that is appropriated by against whom 
it is invoked. However, this last element may prove difficult to apply to logs. For instance, if 
during an e-commerce transaction a log-file is generated by the server on which the e-
commerce platform runs, it cannot be invoked against the consumer if it is found that he has 
not authored the log, nor has appropriated it. Moreover, if the seller is considered to be the 
author of the log, he principally cannot invoke it in his own favor as the log is unilaterally 
                                                        
448 Different types of logging exist, which can provide a wide range of information. Some logs can be aimed at 
providing documentation of a particular transaction, while others aim to fulfill broader data mining purposes. 
Regarding the use of different types of logs in e-commerce, see: Kohavi, R. (2001) “Mining e-commerce data: the 
good, the bad, and the ugly”, In: X., KDD '01 Proceedings of the seventh ACM SIGKDD international conference on 
Knowledge discovery and data mining, New York: ACM, 8-13; Suneetha, K.R., Krishnamoorthi, R. (2009) 
“Identifying User Behavior by Analyzing Web Server Access Log File”, International Journal of Computer Science 
and Network Security, 327-332.  
449 Cornelis, L., Goethals, P. (2000) “Contractuele aspecten van e-commerce”, in: X, De elektronische handel, 
Antwerpen: Kluwer, 1-49. 
450 This makes that logs are not so much an ex ante overview of what parties agreed and what following such 
agreement should occur between them – as contracts typically are – but an ex post account of what in reality 
occurred between them, regardless of what was agreed to occur.  
451 Van Eecke, P. (2009) “De elektronische handtekening in het recht”, T.B.H., 333; Storme, M.E. (2001) “De 
invoering van de elektronische handtekening in ons bewijsrecht”, R.W., 1514-1515; Minjauw, H., 
Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), Bestendig 
Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.4-7; Steennot, R. (1999) “Juridische problemen in het kader 
van de elektronische handel”, T.B.H., 671.  
452 While in some cases logs could be secured or encrypted, this will generally not constitute a valid electronic 
signature in the sense of article 1322 Belgian Civil Code. Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het 
bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), Bestendig Handboek Verbintenissenrecht, Mechelen: 
Kluwer, VI.4-7-8; Mougenot, D. (2002) Droit des obligations: la preuve, Brussel: Larcier, 301. 
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created.453 The question of authorship is therefore critical to the qualification of the log.454 
When it cannot be sufficiently certainly be proven that the log has been authored or 
appropriated by the consumer, it is more likely to be considered as a factual presumption at 
most.455 As presumptions, logs can be considered as the known fact from which an unknown 
fact is deducted. For this qualification to stand, logs must display clearly established facts, 
from which a plausible and justifiable conclusion is drawn, where the judge takes into account 
only weighty, certain and concordant presumptions.456 
 
When logs are qualified as presumptions, their probative value is limited. They will not be 
considered as complete evidence and therefore are subject to the judge’s appreciation, in the 
cases where the use of presumptions as evidence is even allowed.457 Moreover, if the accuracy 
or integrity of a log is disputed, the fact of the log from which the presumption is drawn will 
not be considered to be sufficiently established.458 Therefore, logs are more likely to take up 
a supplementary role, providing facts in support of other legal facts that can be proven by all 
means.459 
5.5.3 Payment transactions 
Another aspect of the rise of e-commerce is that also payment transactions are increasingly 
conducted over the Internet, with most banks offering online account and payment services 
referred to as e-banking. The question is then how these transactions are to be proven. 
Traditionally, banks relied on the use of logs to record transactions – such as money 
withdrawal or wire transfers – made by their customers at electronic terminals.460 As 
discussed in the previous section, logs are most likely to be considered as presumptions at 
most, thus being subjected to the judge’s full appreciation.461 Even the use of a PIN code in 
                                                        
453 As is the case for, for instance, account books, domestic papers and registers, see section 3.4.4. This follows 
the adage “nul ne peut se créer un titre à soi-même”, meaning that nobody can create a title in his own favor. 
This also means that even if a log would be validly signed, its qualification as a private instrument would be 
dubious as it still constitutes a title created unilaterally by one party. See also: Montero, E. (2009), “À propos de 
la valeur probante des e-mails”, note to Ghent Appeals Court 10 March 2008, D.A.-O.R., 317. 
454 Mougenot finds that some authors argue that the log is controlled by the operator of the server that generates 
the log, whereas other authors argue it to be the user who generates the log by his interaction with that server, 
or even that it could be argued to be a joint effort. However, as the user principally cannot verify or correct the 
logs, it seems difficult to argue that he really has appropriated their content. Mougenot, D. (1997) “Droit de la 
preuve et technologies nouvelles, synthese et perspectives”, In: Mougenot, R., La preuve, Liège: CUP, 83-84.  
455 Cornelis, L., Goethals, P. (2000) “Contractuele aspecten van e-commerce”, in: X, De elektronische handel, 
Antwerpen: Kluwer, 1-49; Mougenot, D. (2002) Droit des obligations: la preuve, Brussel: Larcier, 302. 
456 See section 3.5.2.  
457 Being where the limitations of article 1341 Belgian Civil Code do not apply, or where one of the exceptions 
thereto apply.  
458 Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.3-55.  
459 As the limitation of article 1341 Belgian Civil Code only applies to legal acts.  
460 Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.4-7. 
461 See section 5.5.2. Also here, while it could be argued that the log records the actions of the user, the degree 
of control exercised by the controller of the log server and other logging equipment over these logs will 
determine whether or not a log could be used as evidence against the user. Even when admissible, it will still 
have to be determined whether the log can be considered to be appropriated by the user in order for it to be 
qualified as a beginning of evidence in writing. If these two points fail, only a qualification of the log as 
presumption will remain.  
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such transactions is unlikely to provide a higher probative value, as this method is not 
necessarily considered to constitute a valid electronic signature.462  
 
While technically different from conducting transactions on a terminal at the bank’s premises, 
e-banking is not that much different from a probative point of view. Also here, logs will be 
used to record the user’s transactions.463 Where a valid electronic signature is used, the 
transaction could be recorded as part of a private instrument.464  
 
One important element found in jurisprudence is that account statements can be presumed 
to be correct if the account holder has not protested them within reasonable time.465 As a 
result, such account statements could play a role in providing evidence of financial 
transactions, for instance through beginning of evidence in writing.466 Payments on their own 
can be considered as legal acts, thus making the proof thereof subject to the rules of article 
1341 Belgian Civil Code.467  
5.5.4 Audiovisual electronic information 
One of the basic characteristics of electronic information is that it is not limited to a single 
form. This means that electronic information does not consist solely out of legible text, but 
can also be applied to spoken words and sounds, photographic content or videography. Digital 
music distribution platforms – such as iTunes – photo-sharing platforms – such as Instagram – 
and video-sharing platforms – such as YouTube – are growing in popularity and as a result 
make up an important part of the electronic information created and shared around the world. 
As the traditional rules of Belgian civil evidence law are primarily aimed at governing the 
probative value of paper documents, their application to these different types of electronic 
information may be problematic.  
 
A first question that needs to be answered is whether electronic information in the form of 
sound, pictures or video can constitute a writing. Traditionally, audio and video could be 
refused probative value on the grounds that it required additional equipment to be 
accessed.468 With the acceptance of text in the form of electronic information – which by 
nature always requires equipment to interpret the computer language – this position seems 
less sustainable.469 This is because, according to the principle of functional equivalence, the 
requirement for a document in writing can be satisfied by means of a series of interpretable 
signs accessible for later consultation, regardless of their medium and the modalities of 
                                                        
462 Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.4-7; Mougenot, D. (2002) Droit des obligations: 
la preuve, Brussel: Larcier, 301.  
463 Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.4-8. 
464 Id. 
465 Stevens, O. (2010), note to Brussels 14 March 2008, T.B.H., 109-116. 
466 Mougenot, D. (2007), “Paiement et commencement de preuve par écrit”, P.&B., 289-290. 
467 Ibid., 289. 
468 De Corte, R. (2001) “Elektronische handtekening en identificatie in de virtuele wereld”, P.&B., 217. 
469 For instance, in criminal law, it has been accepted that electronic information includes text, audio and video. 
Proposal for an act regarding informatics crime, Parl. St. Kamer 1999-2000, 0213/1, 12; Van Eecke, P. (2004) Naar 
een juridische status voor de elektronische handtekening: Een rol voor de handtekening in de 
informatiemaatschappij?, PhD thesis KU Leuven – Faculty of Law, 695. 
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transmission thereof.470 It has been accepted that these signs may be expressed in a computer 
language, which requires computer equipment to process the series of signs in order for it to 
become understandable for humans.471 While audio and video in the form of electronic 
information could be argued to also fulfill that requirement, it may still prove difficult to argue 
that audio and video in electronic form can really fulfill the functional requirements of a 
document in writing.472 Where the qualification of audio and video in electronic form as 
writing would succeed, a qualification as private instrument – if that information has been 
validly signed – or as beginning of evidence in writing – if it makes the alleged fact probable 
and is appropriated by against whom it is invoked – would become possible. Where such 
would not be the case, a qualification as presumption would be the sole remaining option.473 
Conversations conducted by technological means – such as cell phones – are principally not 
recorded and can thus not be used as evidence, unless a party to a conversation would testify 
as a witness.474 When recorded, a conversation could serve as presumption, where 
permitted.475 
 
Another concern regarding the use of these types of electronic information is whether they 
have been lawfully obtained.476 Pictures and video could be taken without the party involved 
knowing it. Likewise, conversations could be recorded without the consent of all parties 
involved. In such cases, the production of these types of electronic information may constitute 
a breach of law, for instance potentially infringing the general right to privacy and data 
protection legislation, as well as legislation protecting electronic communications.477 As a 
result, the judge may deny their admissibility. 
                                                        
470 Article 16 §2 Act of 11 March 2003, current article XII.15 §2 Code of Economic Law.  
471 Van Eecke, P. (2009) “De elektronische handtekening in het recht”, T.B.H., 333. 
472 Vandendriessche, for instance, references that while some authors believe that a broad interpretation of the 
notion of writing should also include audio and video in electronic form, it does seem that courts are still reluctant 
to accept it as such. Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: 
Roodhooft, R. (ed.), Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.4-5. 
473 Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.4-5; Mougenot, D. (2002) Droit des obligations: 
la preuve, Brussel: Larcier, 293. Van Gerven argues that even the qualification of picture and film as presumption 
may not hold, given the possibility of falsification and the difficulty to prove authenticity and integrity. Van 
Gerven, W., Covemaker, S. (2006) Verbintenissenrecht, Leuven: Acco, 698. However, Belgian case law does 
demonstrate clear examples where sound recordings were accepted as presumptions. Cass. 24 November 1961, 
Pas. 1962, I, 367; Aps, F. (2000) “Het "recht op nieuwsgierigheid tussen echtgenoten" en de toelaatbaarheid van 
geluidsmateriaal in het kader van een echtscheidingsprocedure op grond van bepaalde feiten”, 
Echtscheidingsjournaal, 31-32. Regarding the authenticity of such recordings, Aps refers to the possibility of the 
judge to appoint an expert to verify this. 
474 Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in burgerlijke zaken”, in: Roodhooft, R. (ed.), 
Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.4-6. 
475 Mourlon Beernaert, F., Gaudy, A. (2006) “Partie VI. Le droit de la preuve – La preuve par présomption”, In : X, 
Obligations. Traité théorique et pratique, Brussel: Kluwer, VI.4.4 – 5. 
476 Allemeersch, B., Schollen, P. (2002) “Behoorlijk bewijs in burgerlijke zaken over de geoorloofdheidsvereiste in 
het burgerlijk bewijsrecht”, R.W., 43-45; Aps, F. (2000) “Het "recht op nieuwsgierigheid tussen echtgenoten" en 
de toelaatbaarheid van geluidsmateriaal in het kader van een echtscheidingsprocedure op grond van bepaalde 
feiten”, Echtscheidingsjournaal, 31-34; Mougenot, D. (2002) Droit des obligations: la preuve, Brussel: Larcier, 
293. 
477 In Belgium: article 22 Belgian Constitution; Act of 8 December 1992 protecting the personal sphere against 
the processing of personal data, Belgian State Gazette 18 March 1993; articles 259bis and 314bis Belgian Criminal 
Code; article 124 Act of 13 June 2005 concerning electronic communication, Belgian State Gazette 20 June 2005.  
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5.6 Digitalization and the originality requirement 
The previous sections provided an overview of the changes to the rules on evidence in Belgian 
civil law brought about by the process of digitalization. First, conclusions will be drawn from 
this overview with regard to the influence of digitalization on the classic evidence rules. 
Second, it will be assessed what the position of the originality requirement is in this context. 
5.6.1 Influence of digitalization in the Belgian Civil Code 
Rather than formulating a new legal framework aimed specifically at regulating the probative 
value of electronic information, the Belgian legislator has clearly decided to maintain the 
existing legal framework regarding evidence under civil law and to allow for the application of 
these rules to electronic information. To facilitate this, it was also decided to limit the number 
of amendments to the existing rules of evidence under civil law, and to introduce the 
application of those rules to electronic information by means of the principle of functional 
equivalence and the introduction of an electronic signature, laid down in separate acts. As a 
result, the position of electronic information under Belgian civil evidence law is more a 
continuation of existing and established practices, rather than moving into a new direction.  
 
One element that was already developing in jurisprudence and legal doctrine is the 
acceptance of electronic information as writing. Moreover, this notion was later laid down 
into law by the principle of functional equivalence.478 Given the preference of the Belgian rules 
of civil evidence for evidence in writing, this acceptance was necessary for electronic 
information to be accorded significant probative value. Before this evolution, electronic 
information could at most be considered to be a factual presumption, thus enjoying a low 
admissibility and probative value. However, it could be questioned whether this acceptance 
on its own is sufficient to fully integrate electronic information into the rules of Belgian civil 
evidence law. After all, the core element that constitutes an original under the rules of the 
Civil Code is the signature.479 
 
A second important element for the acceptance of electronic information as evidence under 
civil law is therefore the introduction of electronic signatures. Given the high value of 
signatures – an absolute requirement for the qualification of evidence as an original 
instrument – the impossibility to affix a handwritten signature to electronic information had 
severely restricted the probative value of that electronic information. Now, if electronic 
information is signed with a valid electronic signature, it can be accorded the high probative 
value of an original private instrument. The introduction of electronic signatures into Belgian 
civil evidence law has been twofold. First, the signature requirement of article 1322 Belgian 
Civil Code was broadened to allow a signature to be created by electronic means. 
Subsequently, in transposing an EU Directive, the legislator introduced three types of 
electronic signatures, with varying degrees of reliability and trustworthiness. While the 
electronic signature is principally technology-neutral, it is clear that preference is given to the 
use of a qualified electronic signature – relying on a PKI infrastructure and qualified certificates 
– due to its automated equivalence to a handwritten signature. Other types – the common 
and advanced electronic signature – cannot be denied legal value solely due to their nature, 
                                                        
478 Original article 16 of the Act of 11 March 2003, current article XII.15 of the Code of Economic Law. 
479 Gobert, D., Montero, E. (2000) “La signature dans les contrats et les paiements électroniques: l’approche 
fonctionelle”, In: Montero, E. (ed.) Commerce électronique: le temps des certitudes, Brussels: Bruylant, 67. 
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but are still subjected to the judge’s appreciation of their value regarding identification, non-
repudiation and integrity.  
 
Overarching the evolution of electronic information to qualify as writing and the introduction 
of electronic signatures is the principle of functional equivalence. This principle states for once 
and for all that contracts can be concluded by electronic means, as long as those means satisfy 
the functional requirements to the conclusion of such contracts. Clarifying this principle, the 
legislator references the acceptance of electronic information as writing and the acceptance 
of electronic signatures as equal to handwritten signatures, if all requirements thereto are 
met. However, as it is not explained how electronic information could fulfill such functional 
requirements, this principle could be argued to somewhat result in legal uncertainty.  
 
The acceptance of electronic information as writing and the potential equivalence between 
electronic and handwritten signatures has significant consequences. It allows for the 
qualification of electronic information as a private instrument or – where a valid signature is 
lacking – beginning of evidence in writing – thus raising the probative value of that 
information. However, the nature of electronic information – intrinsically susceptible to 
manipulation – may still prove to limit its probative value. Therefore, it is important to clearly 
demonstrate that the author of electronic information is identified and authenticated, that his 
authorship cannot be repudiated and that the integrity of the information is attested to. 
Where electronic information would qualify as beginning of evidence in writing, appropriation 
will be the main matter to prove.  
 
Despite these significant evolutions, a number of gaps in the legal framework remain. For 
instance, public instruments are currently not yet covered by the scope of these evolutions, 
even though the legal amendments hereto have already been foreseen for a decade. Similarly, 
while the rising importance of trust services leads to an important role for Trusted Third 
Parties, this figure has – until the adoption of Regulation 910/2014 – not been given a legal 
framework yet, even though such framework was effectively adopted in Belgium but never 
entered into force before being abolished again.480 Moreover, while the electronic signature 
has indisputable theoretical value, its use in practice has proven to be limited.481  
5.6.2 Whereto with originality? 
Two questions that inevitably rise are: can the originality requirement still be fulfilled in the 
context of electronic information, and is there still need for this requirement in the current 
society?  
                                                        
480 This legal framework was established by the Act of 15 May 2007 holding the establishment of a legal 
framework for certain providers of trust services, Belgian State Gazette 17 July 2007. However, the executive 
measures required for this legal framework to enter into force were never adopted, meaning that while this act 
is still in force, it bears no practical use. Minjauw, H., Vandendriessche, J. (2008) “Titel VI. Het bewijsrecht in 
burgerlijke zaken”, in: Roodhooft, R. (ed.), Bestendig Handboek Verbintenissenrecht, Mechelen: Kluwer, VI.4-10; 
Dumortier, J., Somers, G. (2007) “De wet van 15 mei 2007 tot vaststelling van een juridisch kader voor sommige 
verleners van vertrouwensdiensten: een eerste verkenning”, T.B.H., 649-659.  
481 This much was acknowledged by the European Commission in proposing its overhaul of the legal framework 
on electronic signatures. Commission staff working document of 7 June 2012 impact assessment accompanying 
the document proposal for a regulation of the European Parliament and of the Council on electronic identification 
and trust services for electronic transactions in the internal market, SWD(2012) 135 final, 9-12; Graux, H. (2011) 
“Rethinking the e-signatures directive: on laws, trust services and the digital single market”, Digital Evidence & 
Electronic Signature Law Review, Vol. 8, 9-24.  
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The first question has already been answered positively in the previous sections. Thanks to 
the acceptance of electronic information as writing and the introduction of electronic 
signatures, it is perfectly possible to establish an electronic original.482 There is, however, 
some deviation from how this requirement is fulfilled. 
 
Under the rules on evidence regarding paper instruments, the formalities regarding the 
originality requirement essentially proscribed a documentary exchange. In such exchange, 
each party with a discernible interest would receive an original signed by all other parties with 
discernible interests.483 This exchange has been somewhat altered when transferring 
electronic information. If electronic information is duly signed electronically and subsequently 
transmitted, each party will receive a version of that electronic information with a valid 
electronic signature. In other words, while the transmitted information is essentially 
duplicated, the duplicated signature retains its validity, thus establishing the duplicate as an 
original instrument and not just a copy.484 The main difference is that the transmitting party 
does not lose his version of the original, as used to be the case in paper documentary 
exchanges. The electronic documentary exchange therefore allows for the creation of an 
unlimited number of originals, which was impossible under the paper documentary exchange 
– as each reproduction would require the manual placement of a signature to make that 
reproduction an original. While it is certain that this constitutes a change from the practice for 
paper documents, it can be held to not significantly deviate from the legislator’s intention for 
the originality requirement.485 
 
An important point to raise here, is that the nature of an original should be viewed separately 
from the information carrier. While in paper documents, the information and the signature 
are inextricably linked to their carrier – thus also resulting in the fact that duplication of this 
information to another non-signed carrier constitutes a copy – this is not the case for 
electronic information. Duly signed electronic information can – together with its signature – 
be moved freely between information carriers, e.g. hard drives, USB-drives, discs or others. In 
order for an instrument to remain an original, it is therefore not required that the information 
remains on its first carrier. Only the presence of the signature is required for the status of 
original to be preserved. As with paper instruments the original would de facto always remain 
linked to its first carrier, there are authors that erroneously assume that this ‘original carrier’ 
is a part of the originality requirement.486 
 
There is, however, some concern regarding the long-term validity of electronic signatures. 
While a handwritten signature will remain valid in perpetuum, the qualified electronic 
                                                        
482 Demoulin, M., Soyez, S. (2012) “L'authenticité, de l'original papier à la copie numérique – Les enjeux juridiques 
et archivistiques de la numérisation”, In: Duranti, L., Schaeffer, E. (eds) The Memory of the World in the Digital 
Age: Digitization and Preservation, Conference proceedings of UNESCO: Vancouver, 26-28 September 2013, 748. 
483 Under the rule of article 1325 Belgian Civil Code. 
484 Gobert, D., Montero, E. (2000) “La signature dans les contrats et les paiements électroniques: l’approche 
fonctionelle”, In: Montero, E. (ed.) Commerce électronique: le temps des certitudes, Brussels: Bruylant, 68. 
485 Id. 
486 As observed by: Demoulin, M., Soyez, S. (2012) “L'authenticité, de l'original papier à la copie numérique – Les 
enjeux juridiques et archivistiques de la numérisation”, In: Duranti, L., Schaeffer, E. (eds) The Memory of the 
World in the Digital Age: Digitization and Preservation, Conference proceedings of UNESCO: Vancouver, 26-28 
September 2013, 749. 
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signature is bound to the validity of its certificates. If such certificate expires or is revoked, the 
electronic signature can no longer be validated. The result is that it is possible that validly 
signed electronic information could lose its status of original and become a copy.487 This 
problem could be mitigated by adopting a preservation strategy. 
 
The conclusion to the questions asked here can then be that electronic information can indeed 
fulfill the originality requirement, and that – barring a few caveats addressed here – the 
originality requirement can still fulfill its legislative purposes.488  
 
In recent years, the original-copy dichotomy has taken on a new dimension. Within archival 
practice, there is a growing demand to replace paper archives by electronic reproductions. 
Such electronic archives take up less space and can be made more broadly accessible. This has 
posed certain legal hindrances: an electronic reproduction of a paper original is not 
electronically signed – unless the parties to that instrument were to expressly electronically 
sign it, which may not always be feasible from a practical viewpoint – and therefore 
constitutes a copy.489 From a probative point of view, it could therefore be unwise to replace 
paper originals with electronic copies. This problem, in archival science addressed as 
substitution490, has to date found no widespread legal answer.491 
 
The Belgian legislator did show some intention to address this matter. In recent years, a 
number of legislative acts on economic matters have been bundled into a Belgian Code of 
Economic Law.492 At the present moment, the Act of 11 March 2003 has already been inserted 
into Book XII of this Code. It is the intention of the legislator to also insert the Act of 9 July 
2001 into the same Book.493 Under the 53rd Parliamentary session, a proposal was introduced 
to this end.494 This proposal also included an article that would add a new paragraph to article 
                                                        
487 Gobert, D., Montero, E. (2000) “La signature dans les contrats et les paiements électroniques: l’approche 
fonctionelle”, In: Montero, E. (ed.) Commerce électronique: le temps des certitudes, Brussels: Bruylant, 68. 
488 Also during the preparatory discussions on the UNCITRAL Model Law on Electronic Commerce (1996) there 
was uncertainty regarding whether the notion of originality still makes sense in an electronic environment. 
Eventually an article was inserted (article 8) that deals specifically with this matter. Demoulin, M. (2014) Droit du 
commerce électronique et équivalents fonctionnels, Brussels: Larcier, 193-194. While the UNCITRAL Model Law 
was a clear source of inspiration for the EU’s Directive on Electronic Commerce, this directive does not include a 
reference to the originality principle. 
489 As noted above, this loss of originality is solely due to the reproduction not being signed automatically, and 
not due to the information being duplicated to another carrier.  
490 Note that substitution includes the desctruction of paper originals after their electronic representatives have 
been produced, which is precisely where the problem lies. No probative problem is posed if the original paper 
instrument remains available together with an electronic copy, as the original could then still be procured when 
so demanded.  
491 At this point, certain sector-specific rules have been introduced to allow for substitution in particular cases. 
This fragmented approach, however, can be argued to result in legal uncertainty. While this problem certainly 
merits more research, it is beyond the scope of this paper to delve into this matter. 
492 Information on this codification project – in Dutch – can be found at: 
economie.fgov.be/nl/fod/codificatie_economische_wetgeving. 
493 This can be derived from the text itself: Article XII.15 §2 of the Code of Economic Law – formerly article 16 §2 
of the Act of 11 March 2003 – refers to the electronic signature of article XII.25 §4 of the same Code. This article 
XII.25 does, however, not (yet) exist. In the Act of 11 March 2003, this was a reference to article 4 §4 of the Act 
of 9 July 2001. 
494 Proposal to amend the legislation introducing the law of electronic commerce, Parl. St. Kamer 2012-2013, 
2745/1. 
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1334 of the Belgian Civil Code, holding that when the original instrument does no longer exist, 
a digital copy thereof has the same probative value as the private instrument of which it – 
barring proof to the contrary – is presumed to be a reliable and durable copy if produced by 
means of a qualified electronic archival service.495 This proposal, however, was not enacted.496 
However, as noted earlier497, the arrival of the EU eIDAS Regulation may require the Belgian 
legislator to rethink this matter. 
6 Conclusion 
The main conclusion to be drawn after analyzing the basic tenets of Belgian civil evidence law 
is that the rules found in the Belgian Civil Code display a clear preference for evidence in 
writing. This is explicated in, for instance, the rule of article 1341 Belgian Civil Code that 
prohibits the use of witnesses and presumptions to provide evidence of legal acts in cases 
where the sum exceeds EUR 375, as well as against written instruments. This means that such 
types of non-written evidence can only be used when small amounts are at play, when legal 
facts need to be proven or when one of the exceptions to this rule – beginning of evidence in 
writing or the impossibility to produce written evidence – apply. The preference for written 
evidence is further evidenced in the hierarchy of probative value, reserving full value for 
written instruments.  
 
The high probative value of written instruments reveals a second element, the signature. Only 
when a valid signature is present, an absolute requirement for the qualification of evidence 
as an original private or public instrument, the highest probative value can be accorded. The 
absence of a signature automatically leads to a lower qualification, beginning of evidence in 
writing at best. This type of evidence is not only accorded a lower probative value, it must also 
be supplemented by additional evidence. Similarly, presumptions – which may also lack a valid 
signature and are not necessarily presented in writing – are accorded an even lower value, 
and thus serve mostly as such supplementary evidence, in cases where their use is even 
admitted.  
 
It is in this setting, historically aimed to solely apply to paper documents and handwritten 
signatures, that electronic information must seek its probative value. The application of the 
traditional rules of Belgian civil evidence law has been facilitated with a minimum of legislative 
amendments. Next to the more low-key acceptance of electronic information as a potential 
writing and the introduction of the principle of functional equivalence, the most notable 
legislative intervention has been the introduction of electronic signatures. While principally 
being technology-neutral – thus requiring the judge to weigh the value of every electronic 
signature presented to him – there is a clear preference for the qualified electronic signature, 
demonstrated through its automated equivalence to handwritten signatures.  
 
                                                        
495 Article 8 proposal to amend the legislation introducing the law of electronic commerce, Parl. St. Kamer 2012-
2013, 2745/1, 47. 
496 In part, this was due to the proposal’s coincidence with the European proposal for a regulation replacing 
Directive 1999/93/EC. It was remarked that it would be unwise to introduce new Belgian legislation that could 
end up contradicting European legislation at that point. Proposal to amend the legislation introducing the law of 
electronic commerce – Committee report, Parl. St. Kamer 2012-2013, 2745/7, 12. In the end, the proposal was 
scrapped as a result of the dissolution of Parliament before the 2014 federal election.  
497 See section 5.2.3. 
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The historical reason for this preference for written evidence can be explained in many ways, 
for instance as a matter of economy of procedure. As paper documents are more difficult to 
falsify than, for instance, oral statements, they are considered to be more trustworthy. 
Moreover, paper documents can be easily verified, meaning that for the establishment of the 
legal truth it will be sufficient if such document corresponds to a number of predefined 
requirements. The establishment of the legal truth during civil proceedings can therefore be 
found to rely to certain extent on reasoned assumptions of veracity.  
 
These assumptions rely on three principles, which must be found present for paper 
documents, electronic information and signatures in any form. First, the author of the 
information or signature must be identified. While the term identification is commonly used 
here, it has become clear that this does not only include the pointing out of a person as the 
author, but also the verification of whether that person is who he purports to be, being 
authentication. Second, it must be ensured that the author cannot deny his authorship, which 
means that the non-repudiation must be proven. Third, the integrity of the information must 
be proven, meaning that it must be assured that the information has not been tampered with 
since a certain point in time – typically the moment of signing.  
 
While the electronic signature must correspond to these principles as well, as found in the 
requirements of article 1322 Belgian Civil Code and in the requirements for an advanced and 
qualified electronic signature under the Act of 9 July 2001, it is also found to provide certain 
proof of the trustworthiness of the electronic information to which is affixed, very much like 
a handwritten signature was accepted to provide proof of integrity of the document to which 
it was affixed. While the notion of writing has been liberalized over the years – first allowing 
various techniques of printing documents instead of handwriting them and later accepting 
electronic information as a writing – the signature could be argued to have become more 
strictly regulated over the years.498 However, while being such an important element of 
Belgian civil evidence law, the electronic signature has been found to be barely used in 
practice. The theoretical discussion on which electronic signature to use therefore seems to 
thus far not have resulted in significant practical difficulties.  
 
It is against this background that the principle of originality must be evaluated. From a 
historical viewpoint, the notion that original documents are more valuable than copies was 
already present in Roman law. However, the specific formalities currently found in the Belgian 
Civil Code were only introduced more recently. Despite these stricter formalities – followed 
by a number of formalization waves in jurisprudence and doctrine in the 19th and 20th century 
– case law does demonstrate certain leniency in probative matters. If parties accept the 
validity of a copy in their dispute, that copy will have full probative force between them.  
 
Also with regard to the originality requirement, the signature is the main constitutive element. 
Only duly signed documents can be regarded as originals. This is an important finding with 
regard to the digitalization process: with the introduction of electronic signatures, also 
                                                        
498 The quality assurances expected from an electronic signature can be argued to be more onerous than those 
of a handwritten signature. Moreover, where the legislator requires the use of a particular technique for 
producing electronic signatures – such as the use of the e-ID in labor contracts – the legislator seems to 
demonstrate a lack of trust in this evolution. Van Eecke, P. (2009) “De elektronische handtekening in het recht”, 
T.B.H., 347-348. 
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electronic information can satisfy the originality requirement. While some authors have linked 
originality to the information carrier – holding that only the first carrier can be regarded as 
original – this theory must be rejected as false. The main problem with originality in a digital 
context relates to the documentary transfer. While with a paper documentary transfer one 
party would lose possession over that information, this is not the case with electronic 
information transfers. Here, the party transferring duly signed electronic information will 
remain in possession of that information. The receiving party will also enter into possession 
of this information, together with the valid signature. In other words, while the information is 
essentially duplicated, the transferred information constitutes not a mere copy, but also an 
original. Until now, the main problem was therefore situated in the Belgian Civil Code’s 
dichotomy between originals and copies, which accorded a lower probative value to 
(electronic) documents that were not validly signed. This proved to be a problem for the 
substitution of paper documents by electronic copies. However, the new EU eIDAS Regulation 
may prove instrumental in solving this problem by imposing a non-discrimination principle for 
electronic documents. 
